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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 
AMENDMENT NO. 1

TO
FORM S-1

REGISTRATION STATEMENT
UNDER

THE SECURITIES ACT OF 1933
 

FOXO Technologies Inc.
(Exact name of registrant as specified in its charter)

 
Delaware   8731    85-1050265

(State or other jurisdiction of
incorporation or organization)  

(Primary Standard Industrial
Classification Code Number)  

(I.R.S. Employer
Identification Number)

 
729 N. Washington Ave., Suite 600

Minneapolis, Minnesota 55401
(Address, including zip code, and telephone number, including area code, of registrant’s principal executive offices)

 
Mark White

Interim Chief Executive Officer
729 N. Washington Ave., Suite 600

Minneapolis, Minnesota 55401
(612) 562-9447

(Name, address, including zip code, and telephone number, including area code, of agent for service)
 

Copies to:
Nimish Patel, Esq.
Blake Baron, Esq.

Mitchell Silberberg & Knupp LLP
2049 Century Park East, 18th Floor

Los Angeles, California 90064
(310) 312-2000

 
Approximate date of commencement of proposed sale to the public: As soon as practicable after this registration statement becomes effective.
 
If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of 1933, check the
following box. ☒

 
If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and list the Securities Act
registration statement number of the earlier effective registration statement for the same offering. ☐

 
If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act registration statement
number of the earlier effective registration statement for the same offering. ☐

 
If this Form is a post-effective amendment filed pursuant to Rule 462(d) under the Securities Act, check the following box and list the Securities Act registration statement
number of the earlier effective registration statement for the same offering. ☐

 
Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, smaller reporting company, or an emerging growth
company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company,” and “emerging growth company” in Rule 12b-2 of the Exchange
Act.

 
Large accelerated filer ☐ Accelerated filer ☐
Non-accelerated filer ☒ Smaller reporting company ☒
    Emerging growth company ☒

 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or revised financial
accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act. ☐

 
The registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until the registrant shall file a further
amendment which specifically states that this registration statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act of 1933 or
until the registration statement shall become effective on such date as the Commission, acting pursuant to said Section 8(a), may determine.
 
 

 



 

 
EXPLANATORY NOTE

 
This Amendment No. 1 to the Registration Statement on Form S-1 of FOXO Technologies Inc. (the “Company”) (File No. 333-275072) is being filed as an exhibit-

only filing solely to file the Finder’s Fee Agreement, dated as of October 9, 2023, between the Company and J.H. Darbie & Co., Inc. Accordingly, this Amendment consists
only of the facing page, this explanatory note, Item 16 of Part II of the Registration Statement, the signature pages to the Registration Statement, and the filed exhibits. The
prospectus and the balance of Part II of the Registration Statement are unchanged hereby and have been omitted.
 



 

 
Item 16. Exhibits and financial statement schedules. 
 

Exhibit No.   Description   Included   Form  
Referenced

Exhibit  
Filing
Date

                     
2.1+   Agreement and Plan of Merger, dated as of February 24, 2022, by and

among Delwinds Insurance Acquisition Corp., FOXO Technologies
Inc., DWIN Merger Sub Inc., and DIAC Sponsor LLC, in its capacity as
Purchaser Representative thereunder.

  By Reference   8-K   2.1

 

March 2, 2022

                     
2.2   Amendment to Agreement and Plan of Merger, dated as of April 26,

2022, by and among Delwinds Insurance Acquisition Corp., FOXO
Technologies Inc. and DIAC Sponsor LLC, in its capacity as Purchaser
Representative.

  By Reference   8-K   2.1

 

April 27, 2022

                     
2.3   Amendment No. 2 to Agreement and Plan of Merger, dated as of July 6,

2022, by and among Delwinds Insurance Acquisition Corp., FOXO
Technologies Inc. and DIAC Sponsor LLC, in its capacity as Purchaser
Representative.

  By Reference   8-K   2.1

 

July 6, 2022

                     
2.4   Amendment No. 3 to Agreement and Plan of Merger, dated as of August

12, 2022, by and among Delwinds Insurance Acquisition Corp., FOXO
Technologies Inc. and DIAC Sponsor LLC, in its capacity as Purchaser
Representative.

  By Reference   8-K   2.1

 

August 12, 2022

                     
2.5   Merger Agreement, dated January 10, 2023, by and between (i) FOXO

Technologies Inc., (ii) FOXO Life Insurance Company (fka Memorial
Insurance Company of America), (iii) FOXO Life, LLC and (iv)
Security National Life Insurance Company.

  By Reference   8-K   2.1

 

January 12, 2023

                     
3.1   Certificate of Incorporation of FOXO Technologies Inc.   By Reference   8-K   3.1   September 21, 2022

                     
3.2   Bylaws of FOXO Technologies Inc.   By Reference   8-K   3.2   September 21, 2022
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https://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex2-1_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022022006/ea158962ex2-1_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022037669/ea162523ex2-1_delwinds.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022047131/ea164207ex2-1_delwinds.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390023002518/ea171602ex2-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex3-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex3-2_foxotech.htm


 

 
4.1   Warrant Agreement, dated December 10, 2020, between Delwinds and

Continental Stock Transfer & Trust Company, as Warrant Agent.
  By Reference   8-K   4.1   December 16, 2020

                     
4.2   Form of Assumed Warrant.   By Reference   8-K   4.2   September 21, 2022

                     
4.3   Form of 15% Senior Promissory Note.   By Reference   8-K   4.3   September 21, 2022

                     
4.4   Demand Promissory Note.   By Reference   8-K   10.3   September 19, 2023

                     
4.5   Demand Promissory Note 2.   By Reference   8-K   4.1   October 5, 2023

                     
5.1   Opinion of Mitchell Silberberg & Knupp LLP.   By Reference   S-1   5.1   October 18, 2023

                     
10.1   Investment Management Trust Agreement, dated December  10, 2020,

by and between the Delwinds and Continental Stock Transfer & Trust
Company, as trustee.

  By Reference   8-K   10.2
 

December 16, 2020

                     
10.2   Registration Rights Agreement, dated December  10, 2020, by and

among Delwinds and certain security holders.
  By Reference   8-K   10.3   December 16, 2020

                     
10.3   Securities Subscription Agreement, dated May 28, 2020, by and

between Delwinds and DIAC Sponsor LLC.
  By Reference   S-1   10.5   September 11, 2020

                     
10.4   Form of Backstop Subscription Agreements, dated February 24, 2022,

by and between Delwinds and the Subscription investors thereto.
  By Reference   8-K   10.6   March 2, 2022

                     
10.5   FOXO Technologies Inc. 2022 Equity Incentive Plan, as amended.   By Reference   8-K   10.5   May 30, 2023

                     
10.6   2022 Management Contingent Share Plan (including Notice of Grant)   By Reference   S-4/A   10.9   August 26, 2022

                     
10.7   FOXO Technologies Inc. 2020 Equity Incentive Plan.   By Reference   8-K   10.7   September 21, 2022

                     
10.8   Form of FOXO Technologies Inc. 2020 Equity Incentive Plan Award

Agreements.
  By Reference   8-K   10.8   September 21, 2022

                     
10.9   Common Stock Purchase Agreement, dated as of February 24, 2022, by

and between Delwinds and Cantor.
  By Reference   8-K   10.4   March 2, 2022
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http://www.sec.gov/Archives/edgar/data/1812360/000121390020043027/ea131721ex4-1_delwinds.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex4-2_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex4-3_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023077799/ea185448ex10-3_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223002151/ea186388ex4-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004858/ea185587ex5-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390020043027/ea131721ex10-2_delwinds.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390020043027/ea131721ex10-3_delwinds.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390020026266/fs12020ex10-5_delwinds.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex10-6_delwindsacq.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023043721/ea179387ex10-5_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022051221/ea164998ex10-9_delwindsins.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex10-7_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex10-8_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex10-4_delwindsacq.htm


 

 
10.10   Registration Rights Agreement, dated as of February 24, 2022, by and

between Delwinds and Cantor.
  By Reference   8-K   10.5   March 2, 2022

                     
10.11   Form of Lock-Up Agreement, dated as of February 24, 2022, by and

among Delwinds, the Purchaser Representative and the stockholders of
FOXO party thereto.

  By Reference   8-K   10.2
 

March 2, 2022

                     
10.12   Form of Voting Agreement, dated as of February 24, 2022, by and

among Delwinds, FOXO and the stockholders of FOXO party thereto.
  By Reference   8-K   10.1   March 2, 2022

                     
10.13   Form of Non-Competition Agreement, effective as of February 24,

2022, by and among Delwinds, FOXO and the stockholders of FOXO
party thereto.

  By Reference   8-K   10.3
 

March 2, 2022

                     
10.14   Forward Share Purchase Agreement, dated September 13, 2022, by and

between (i) Delwinds, (ii) Meteora Special Opportunity Fund I, LP, a
Delaware limited partnership (“MSOF”), (iii) Meteora Select Trading
Opportunities Master, LP, a Cayman Islands limited partnership
(“MSTO”) and (iv) Meteora Capital Partners, LP, a Delaware limited
partnership.

  By Reference   8-K   10.14

 

September 21, 2022

                     
10.15+   Form of Revised Backstop Subscription Agreement, dated September

13, 2022.
  By Reference   8-K   10.15   September 21, 2022

                     
10.16   Insider Letter Amendment.   By Reference   8-K   10.16   September 21, 2022

                     
10.17*   Form of Indemnification Agreement.   By Reference   8-K   10.17   September 21, 2022

                     
10.18+   Form of Senior Promissory Note Purchase Agreement.   By Reference   8-K   10.18   September 21, 2022

                     
10.19   Placement Agency Agreement.   By Reference   8-K   10.19   September 21, 2022

                     
10.20   Form of Lock-Up Release Agreement.   By Reference   8-K   10.20   September 21, 2022

                     
10.21+   Form of Securities Purchase Agreement, dated as of January 25 2021,

by and among FOXO Technologies Inc. (now known as FOXO
Technologies Operating Company) and purchaser signatories thereto.

  By Reference   10-Q   10.10
 

November 21, 2022

                     
10.22*   Employment Agreement of Jon Sabes.   By Reference   10-Q   10.11   November 21, 2022

                     
10.23*   Tyler Danielson’s Offer Letter.   By Reference   10-Q   10.12   November 21, 2022
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http://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex10-5_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex10-2_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex10-1_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex10-3_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex10-14_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex10-15_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex10-16_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex10-17_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex10-18_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex10-19_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex10-20_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022074296/f10q0922ex10-10_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022074296/f10q0922ex10-11_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022074296/f10q0922ex10-12_foxotech.htm


 

 
10.24*   Employment Agreement of Robby Potashnick.   By Reference   10-Q   10.13   November 21, 2022

                     
10.25*   Amended and Restated Employment Agreement of Brian Chen.   By Reference   S-1   10.25   December 23, 2022

                     
10.26*   Michael Will’s Offer Letter.   By Reference   10-Q   10.15   November 21, 2022

                     
10.27   Amended and Restated Securities Purchase Agreement.   By Reference   8-K   10.1   May 30, 2023

                     
10.28   Exchange Offer General Release Agreement.   By Reference   8-K   10.2   May 30, 2023

                     
10.29   Amendment No. 1 to Senior Promissory Note Purchase Agreement.   By Reference   8-K   10.3   May 30, 2023

                     
10.30   PIK Note Offer to Amend General Release Agreement.   By Reference   8-K   10.4   May 30, 2023

                     
10.31   Form of General Release Agreement.   By Reference   8-K   10.1   June 22, 2023

                     
10.32   Form of Stock Purchase Agreement.   By Reference   8-K   10.1   July 20, 2023

                     
10.33   Form of Registration Rights Agreement.   By Reference   8-K   10.2   July 20, 2023

                     
10.34   Shares for Services Agreement, dated as of September 19, 2023, by and

between FOXO Technologies Inc. and Mitchell Silberberg & Knupp
LLP.

  By Reference   8-K   10.1
 

September 19, 2023

                     
10.35   Shares for Services Agreement, dated as of September 19, 2023, by and

between FOXO Technologies Inc. and Joseph Gunner & Co., LLC.
  By Reference   8-K   10.5   October 16, 2023

                     
10.36*   Interim Employment Agreement of Mark White.   By Reference   8-K   10.4   September 19, 2023

                     
10.37*   Interim Employment Agreement of Martin Ward.   By Reference   8-K   10.5   September 19, 2023

                     
10.38   Strata Purchase Agreement, dated as of October 13, 2023, by and

between the Company and ClearThink Capital Partners, LLC.
  By Reference   8-K   10.1   October 16, 2023

                     
10.39   Supplement to Strata Purchase Agreement, dated as of October 13,

2023, by and between the Company and ClearThink Capital Partners,
LLC.

  By Reference   8-K   10.2
 

October 16, 2023

                     
10.40   Securities Purchase Agreement, dated as of October 13, 2023, by and

between the Company and ClearThink Capital Partners, LLC.
  By Reference   8-K   10.3   October 16, 2023

                     
10.41   Registration Rights Agreement, dated as of October 13, 2023, by and

between the Company and ClearThink Capital Partners, LLC.
  By Reference   8-K   10.4   October 16, 2023

                     
10.42   Finder’s Fee Agreement, dated as of October 9, 2023, between the

Company and J.H. Darbie & Co., Inc.   Filed Herewith            

                     
14.1   Code of Conduct and Ethics.   By Reference   8-K   14.1   September 21, 2022

                     
16.1   Letter from Grant Thornton LLP to the SEC dated September 21, 2022.   By Reference   8-K   16.1   September 21, 2022
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https://www.sec.gov/Archives/edgar/data/1812360/000121390022074296/f10q0922ex10-13_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022082397/ea168360ex10-25_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390022074296/f10q0922ex10-15_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023043721/ea179387ex10-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023043721/ea179387ex10-2_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023043721/ea179387ex10-3_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023043721/ea179387ex10-4_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023051024/ea180793ex10-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023058544/ea182022ex10-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023058544/ea182022ex10-2_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023077799/ea185448ex10-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004115/ea186737ex10-5_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023077799/ea185448ex10-4_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023077799/ea185448ex10-5_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004115/ea186737ex10-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004115/ea186737ex10-2_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004115/ea186737ex10-3_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004115/ea186737ex10-4_foxotech.htm
https://content.equisolve.net/foxotechnologies/sec/0001013762-23-006640/for_pdf/ea187281ex10-42_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex14-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex16-1_foxotech.htm


 

 
16.2   Letter dated June 15, 2023 from KPMG LLP to the U.S. Securities and

Exchange Commission.
  By Reference   8-K   16.1   June 15, 2023

                     
21.1   List of Subsidiaries.   By Reference   10-K   21.1   March 31, 2023

                     
23.1   Consent of KPMG LLP, independent registered public accounting firm

of FOXO Technologies Inc.
  By Reference   S-1   23.1   October 18, 2023

                     
23.2   Consent of Mitchell Silberberg & Knupp LLP (included in Exhibit 5.1).   By Reference   S-1   23.2   October 18, 2023

                     
24.1   Power of Attorney (included on the signature page of the initial filing of

this registration statement).
  By Reference   S-1   24.1   October 18, 2023

                     
101.INS   Inline XBRL Instance Document.   Filed Herewith            

                     
101.SCH   Inline XBRL Taxonomy Extension Schema.   Filed Herewith            

                     
101.CAL   Inline XBRL Taxonomy Extension Calculation Linkbase Document.   Filed Herewith            

                     
101.DEF   Inline XBRL Taxonomy Extension Definition Linkbase Document.   Filed Herewith            

                     
101.LAB   Inline XBRL Taxonomy Extension Label Linkbase Document.   Filed Herewith            

                     
101.PRE   Inline XBRL Taxonomy Extension Presentation Linkbase Document   Filed Herewith            

                     
104   Cover Page Interactive Data File (embedded within the Inline XBRL

document).   Filed Herewith            

                     
107   Filing Fee Table   By Reference   S-1   107   October 18, 2023

 
+ The schedules and exhibits to this agreement have been omitted pursuant to Item 601(a)(5) of Regulation S-K. A copy of any omitted schedule and/or exhibit will be

furnished to the SEC upon request.
 
* Indicates management contract or compensatory plan or arrangement.
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http://www.sec.gov/Archives/edgar/data/1812360/000121390023049058/ea180406ex16-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000121390023024912/f10k2022ex21-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004858/ea185587ex23-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004858/ea185587ex5-1_foxotech.htm
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004858/ea185587-s1_foxotech.htm#s_021
http://www.sec.gov/Archives/edgar/data/1812360/000101376223004858/ea185587ex-fee_foxotech.htm


 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, as amended, the registrant has duly caused this registration statement on Form S-1 to be signed on its behalf

by the undersigned, thereunto duly authorized, in the City of London, United Kingdom, on October 25, 2023.
 

  FOXO TECHNOLOGIES INC.
     
  By: /s/ Mark White
    Name:  Mark White
    Title: Interim Chief Executive Officer

 
Pursuant to the requirements of the Securities Act of 1933, as amended, this registration statement has been signed below by the following persons in the capacities

indicated:
 

Signature   Position   Date
         
/s/ Mark White   Interim Chief Executive Officer and Director   October 25, 2023
Mark White   (Principal Executive Officer)    
         
*   Interim Chief Financial Officer   October 25, 2023
Martin Ward   (Principal Financial and Accounting Officer)    
         
*   Director   October 25, 2023
Andrew J. Poole        
         
*   Director   October 25, 2023
Bret Barnes          

 
*By:  /s/ Mark White  
  Mark White  
  Attorney-In-Fact  
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Exhibit 10.42
 

 
 
FOXO Technologies, Inc.
729 N. Washington Ave.
Suite 600
Minneapolis, MN 55401
 

Re: Finder’s Fee Agreement
 
Dear Mark White:

 
As you know, FOXO Technologies, Inc. (the “Issuer”), has expressed an interest in obtaining private equity or debt capital for various purposes. This letter agreement

(“Agreement”) sets forth the terms and conditions upon which J.H. Darbie  & Co., Inc. (“Darbie”), will introduce the Issuer to third-party investors (each, an “Introduced
Party”).

 
1. Nature of Agreement and Services.

 
(a) Promptly upon execution of this Agreement by the Issuer, Darbie will use its best efforts to initiate an introduction between principals of the Introduced Party

and the Issuer. The Issuer understands that Darbie is not guaranteeing that a Transaction (as defined herein) will be consummated, is not offering to purchase any securities of
the Issuer, and is not obligated to provide any additional services beyond the scope of this Agreement.

 
(b) Issuer is not at the time of this Agreement a customer, affiliate, or representative of Darbie.
 
(c) Darbie is not providing any recommendation to the Issuer in connection with any possible Transaction.
 
(d) Darbie has not provided any investment banking, advisory, or analytic services to the Issuer, including underwriting or placement agent services, either as

principal or agent, in connection with the offer or sale of any securities of the Issuer, and Issuer specifically acknowledges that Darbie will not provide any investment banking,
advisory, or analytic services to the Issuer, including underwriting or placement agent services, either as principal or agent, in connection with the offer or sale of any securities
of the Issuer under this Agreement.

 
(e) Darbie is not and will not be a party to any contract entered into between the Issuer and any Introduced Party.
 
(f) Darbie will not participate in any way in fulfilling any obligations to any Introduced Party undertaken by the Issuer, including services relating to the offer or

sale of securities, such as: (i) performing any independent analysis of the offer or sale of securities; (ii) engaging in any due diligence activities; (iii) assisting in or providing
financing for such purchases; (iv) providing any advice relating to the valuation of or the financial advisability of such an investment; (v) advising or providing information
regarding the suitability of any investment for any person; or (vi) handling any funds or securities.

 
2. Term.

 
(a) This Agreement will remain in effect for a period of 90 days from its date (the “Term”). Both parties will have the right to terminate this Agreement upon 5 day

written notice. Notwithstanding termination of this Agreement, Darbie will be entitled to receive compensation under section 3 in the event the Issuer and an Introduced Party
consummate a Transaction (as defined herein) at any time during the period commencing on the date hereof and ending 12 months from the later of the date of the termination
of this Agreement or the last funding of a Transaction between the Issuer and the Introduced Party. Sections 2, 3, 6, 8, and 11 will survive termination of this Agreement.

 
J.H. Darbie & Co.

48 Wall Street, Suite 1206 New York, NY 10005
Telephone: 212-269-7271 Fax: 212-269-7330

www.jhdarbie.com
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(b) If: (i) during the 12 months following termination or expiration of this Agreement, any Introduced Party purchases equity or debt securities from the Issuer; or

(ii) during the Term, an Introduced Party enters into an agreement to purchase securities from the Issuer, which is consummated at any time thereafter; each of the foregoing, a
“Transaction,” the Issuer will pay Darbie, upon the receipt of the purchase price for the securities or the close of the Transaction, a Finder’s Fee in the amount that would
otherwise have been payable to Darbie in accordance with this Agreement had such Transaction occurred during the Term.

 
3. Finder’s Fee and Expenses.

 
(a) In consideration of the foregoing, upon consummation of the closing regarding a financing on behalf of the Issuer, directly or through a structured Transaction,

Darbie will be entitled to receive a finder fee (“Finder’s Fee”) in cash equal to 7% of the gross proceeds of an equity/convertible debt (4% Equity Lines of Credit) transaction
and/or cash equal to 3% of the gross proceeds of a non-convertible debt transaction received by the Issuer within three business days from the closing date. The Issuer and the
Introduced Party will not be obligated to pay Darbie if the Issuer does not receive the Transaction Proceeds.

 
(b) Within three days of closing the Transaction a warrant in the form, appropriately completed to reflect the following terms. The Issuer also shall pay Darbie

non-callable warrants of the Issuer issuable to Darbie, or its designee simultaneously with the closing of the Transaction equal to 7% (1% Total Offering of Equity Line of
Credit) warrant coverage of the amount raised. The warrants shall entitle the holder thereof to purchase securities of the Issuer at a purchase price equal to 110% of the
Introduced Party’s exercise price of the Transaction or the public market closing price of the Issuer’s common stock on the date of the Transaction, whichever is lower (such
price, the “Warrant Price”). The warrants shall be exercisable immediately after the date of issuance, shall have anti-dilutive price protection, participating registration rights,
and shall expire 5 years after the date of issuance. If warrants are issued to investors in a Transaction, the Darbie warrants shall have the same terms as the warrants issued to
investors in the applicable Transaction, except that such Darbie warrants shall have an exercise price equal to 110% of the Warrant Price.

 
(c) In the event that the Issuer proceeds with a non-financing transaction with one or more Introduced Parties, then prior to closing the Issuer and Darbie shall

mutually agree upon compensation payable to Darbie which may include an ownership interest in the resulting licensed, joint venture and/or merged/acquiring entity. In the
event the Issuer completes a non-financing transaction with an Introduced Party, without first agreeing with Darbie on the finder’s fee for the non-financing transaction, then
Darbie shall be entitled to receive a cash fee equal to 6% of any licensing fees payable upon receipt by the licensor, a cash fee equal to 6% of the value of the Issuer related
portion of the surviving entity resulting from any merger or acquisition payable upon closing of the transaction and, in the case of a joint venture, equal to 6% of Darbie’s
ownership portion of the joint venture.

 
(d) The Finder’s Fee will be paid in cash and will be payable whether or not the Transaction involves equity or debt securities, or a combination of equity and debt

securities and cash or is made on the installment-sale basis. The Finder’s Fee will be deducted from the Transaction Proceeds by the Introduced Party, and the Introduced Party
will remit the Finder’s Fee directly to Darbie on Issuer’s behalf. For purposes of this Agreement “Transaction Proceeds” will mean the fair market value of all cash and
securities received by the Issuer from the Introduced Party, including a debt repayment or debt assumption, all determined in accordance with generally accepted accounting
principles. Notwithstanding the foregoing, in the event that the Transaction Proceeds are received by the Issuer in installments, the compensation payable to Darbie hereunder
will be due and payable upon receipt by the Issuer of each installment in the same manner described earlier in this section.

 
(e) Darbie will be solely liable for the payment of any taxes imposed or arising out of any Finder’s Fee received by it under this Agreement.
 



 

 
J H DARBIE & CO., INC.
 
FOXO Technologies, Inc.
October 6, 2023
Page 3

 
(f) Issuer agrees to not circumvent Darbie by entering into business relations with any Introduced Party without providing payment of the agreed upon Finder’s

Fee as stated in this Agreement.
 
(g) Issuer and Darbie will each pay its own expenses arising out of or relating to this Agreement.

 
4. Preexisting Relationship. In the event Issuer has prior evidentiary communication with an Introduced Party, the Issuer will notify Darbie of such a relationship and,

upon written request, provide documentation of the Issuer’s prior communication with an Introduced Party. Communication will include phone or e-mail contact or written
representations by both Issuer and an Introduced Party of a preexisting relationship. For purposes of this paragraph, email communication is deemed acceptable.

 
5. Confidential Information. Darbie will hold in confidence, for a period of two years from the date hereof, any confidential information that the Issuer may provide to

it pursuant to this Agreement unless the Issuer gives Darbie permission in writing to disclose such confidential information to a specific third party. Notwithstanding the
foregoing, Darbie will not be required to maintain confidentiality for information: (a) that is or becomes part of the public domain through no fault or action of Darbie; (b) of
which it had independent knowledge prior to disclosure to it by the Issuer; (c) that comes into Darbie’s possession in the normal and routine course of its own business from and
through independent, nonconfidential sources; or (d) that is required to be disclosed by Darbie by governmental or security regulatory requirements. If Darbie is requested or
required (by oral questions, interrogatories, requests for information or document subpoenas, civil investigative demands, or similar process) to disclose any confidential
information supplied to it by the Issuer, or the existence of other negotiations in the course of its dealings with the Issuer or its representatives, Darbie will, unless prohibited by
law, promptly notify the Issuer of such a request so that the Issuer may seek an appropriate protective order.

 
6. Independent Contractor. Nothing in this Agreement will constitute a business combination, joint venture, partnership, or employment relationship between the Issuer

and Darbie. Darbie acknowledges and agrees that it is merely and strictly acting as a finder, and not as an agent, employee, or representative of the Issuer, and has no authority
to negotiate for or to bind the Issuer. This Agreement is not exclusive, and each party is free to enter into similar arrangements with third parties. Darbie agrees it will not make,
publish, or distribute any advertisement or marketing material using the trademarks, logos, trade names or abbreviations thereof, or any other such identifying mark or name of
the Issuer or its affiliates without the prior consent of the Issuer.

 
7. Indemnification. The Issuer agrees to indemnify and hold harmless Darbie and its officers, directors, employees, agents, representatives, and controlling persons

(and the officers, directors, employees, agents, representatives, and controlling persons of each of them),from and against any and all losses, claims, damages, liabilities, costs,
and expenses (and all actions, suits, proceedings, or claims in respect thereof) and any legal or other expenses in giving testimony or furnishing documents in response to a
subpoena or otherwise (including the cost of investigating, preparing, or defending any such action, suit, proceeding or claim, whether or not in connection with any action,
suit, proceeding, or claim in which Darbie or the Issuer is a party), as and when incurred, directly or indirectly, caused by, relating to, based upon, or arising out of Darbie’s
service pursuant to this Agreement, including any suit based upon the terms and conditions of a Transaction or information, representations, or warranties provided by the Issuer
to a Transaction party by the Issuer. The Issuer further agrees that Darbie will incur no liability to the Issuer for any acts or omissions by Darbie arising out of or relating to this
Agreement or Darbie’s performance or failure to perform any services under this Agreement, except for Darbie’s intentional or willful misconduct. Further, in no event will
Darbie be liable to the Issuer or to any third party or Transaction party for an amount in excess of the cash compensation received pursuant to section 3 hereof. This section 8
will survive the termination of this Agreement. Notwithstanding the foregoing, no party otherwise entitled to indemnification will be entitled thereto to the extent such party has
been determined to have acted in a manner that has been deemed as gross negligence or willful misconduct regarding the matter for which indemnification is sought herein.
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8. Notices. Any notice, demand, request, or other communication permitted or required under this Agreement will be in writing and will be deemed to have been given

as of the date so delivered, if personally delivered; as of the date so sent, if sent by electronic mail and receipt is acknowledged by the recipient; and one day after the date so
sent, if delivered by overnight courier service; addressed as follows:
 
  If to the Issuer: FOXO Technologies, Inc.
    729 N. Washington Ave.
    Suite 600
    Minneapolis, MN 55401
    Attn: Mark White
    Email: mark@100-river.com
     
  If to Darbie, to: J. H. Darbie & Co., Inc.
    48 Wall Street, Suite 1206
    New York, NY 10005
    Attn: Xavier Vicuna
    Email: ib@jhdarbie.com
 
Notwithstanding the foregoing, service of legal process or other similar communications will not be given by electronic mail and will not be deemed duly given under this
Agreement if delivered by such means. Each party, by notice duly given in accordance herewith, may specify a different address for the giving of any notice hereunder.
 

9. Successors and Assigns. No party will assign its rights, duties, and obligations under this Agreement without the written consent of the other party, which will not be
unreasonably withheld, except as otherwise specifically contemplated in this Agreement. This Agreement will be binding upon, inure to the benefit of, and be enforceable by
the parties and their permitted successors and assigns.

 
10. Governing Law and Enforcement. This Agreement will be governed by and construed under and in accordance with the laws of the state of New York, without

giving effect to any choice or conflict of law provision or rule (whether the state of New York or any other jurisdiction) that would cause the application of the laws of any
jurisdiction other than the state of New York. All matters involving the Issuer and Darbie, whether arising under this Agreement or otherwise will be heard and determined by
mediation or arbitration.

 
11. Entire Agreement. This Agreement incorporates and includes all prior negotiations, correspondence, conversations, agreements, or understandings applicable to the

matters contained herein, and the parties agree that there are no commitments, agreements, or understandings concerning the subject matter of this Agreement that are not
contained in this document. The parties acknowledge that, in deciding to enter into this Agreement, they have not relied upon any statements, promises, or representations,
written or oral, express or implied, other than those set forth in this Agreement. Accordingly, it is agreed that no deviation from the terms hereof will be predicated upon any
prior representations or agreements, whether oral or written. The parties acknowledge that they have negotiated this Agreement at arm’s-length with adequate representation on
an equal basis, and the filing of a suit challenging the negotiated terms of this Agreement by either party will be deemed a default and this Agreement will be terminated as
provided herein.

 
12. Amendment. Any amendment, modification, or waiver of the terms of this Agreement must be executed in writing by both parties.
 
13. Severability. The provisions of this Agreement are severable and should any provision hereof be void, voidable, or unenforceable under any applicable law, such

void, voidable, or unenforceable provision will not affect or invalidate any other provision of this Agreement, which will continue to govern the relative rights and duties of the
parties as though the void, voidable, or unenforceable provision was not a part hereof. In addition, it is the intention and agreement of the parties that all the terms and
conditions hereof be enforced to the fullest extent permitted by law.
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14. Warranty of Authority. Each of the individuals signing this Agreement on behalf of a party hereto warrants and represents that such individual is duly authorized

and empowered to enter in this Agreement and bind such party hereto.
 
15. Counterpart Signatures. This Agreement may be executed in any number of counterparts (and any counterpart may be executed by original, portable document

format (pdf), or facsimile signature), each of which when executed and delivered will be deemed an original, but all of which will constitute one and the same instrument.
 

 

 
If the foregoing is acceptable to you, please so indicate by signing in the space provided below and returning a signed copy of this Agreement to us for our records.
 
Sincerely,
 

J.H. DARBIE & CO., INC.  
     
By: /s/ Xavier Vicuna  
Name: Xavier Vicuna  
Title: Vice President  
     
FOXO TECHNOLOGIES, INC.  
     
By: /s/ Mark White  
Name: Mark White  
Title: Chief Executive Officer  

 
Agreed to and accepted this 10/9/2023 day of October 2023.
 
 
 

 

.


