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The information in this preliminary prospectus is not complete and may be changed. These securities may not be sold until the registration statement filed with the
Securities and Exchange Commission is effective. This preliminary prospectus is not an offer to sell these securities and is not soliciting an offer to buy these securities
in any jurisdiction where the offer or sale is not permitted.

PRELIMINARY PROSPECTUS Subject to Completion, dated June 5, 2025

1) Foxo

FOXO Technologies Inc.
Up to 10,000,000 Shares of Class A Common Stock Issuable Upon Conversions of Series A Cumulative Convertible Redeemable Preferred Stock

This prospectus relates to the offer and resale of up to an aggregate of 10,000,000 shares (the “Conversion Shares”), of Class A Common Stock, par value $0.0001 per share
(“Common Stock”) of FOXO Technologies Inc., a Delaware corporation (the “FOXO,” “Company”, “we”, “us” or “our”) issuable upon the conversions of an aggregate of
10,189.64 shares of the Company’s Series A Cumulative Convertible Redeemable Preferred Stock (the “Series A Preferred Stock”). 3,949.59 of the shares of Series A
Preferred Stock were acquired by Sabby Volatility Warrant Master Fund, Ltd. (“Sabby Volatility”) from Rennova Health, Inc., a Delaware corporation (“RHI”) in a share
exchange. 2,300 of the shares of Series A Preferred Stock were issued to Sabby Volatility pursuant to Securities Purchase Agreements between the Company and Sabby
Volatility each dated April 4, 2025, April 15, 2025, May 8, 2025, May 19, 2025, and June 3, 2025, respectively (the “Purchase Agreements”). 3,940.05 of the shares of Series
A Preferred Stock were acquired by Sabby Healthcare Master Fund, Ltd. (“Sabby Healthcare”) from RHI in a share exchange. Certain holders of the shares of Series A
Preferred Stock, including Sabby Volatility, are each referred to herein as a “Selling Stockholder” and collectively as the “Selling Stockholders.” We are registering the resale of
the Conversion Shares as set forth in this prospectus to satisfy our obligations under the Purchase Agreements and the accompanying registration rights agreement dated as of
April 4, 2025 (the “Registration Rights Agreement”) between the Company and Sabby Volatility. For additional information regarding the issuance of the shares of Series A
Preferred Stock to the Selling Stockholders, see “Series A Preferred Private Offering Transactions” and “The Rennova Health Exchange Transaction” beginning on page 7.

The Conversion Shares that are being registered herein are in addition to the 4,000,000 shares of Common Stock the resales of which were registered in the Registration
Statement on Form S-1 filed with the SEC on May 2, 2025 (File No. 333-286935) and declared effective on May 6, 2025, of which 3,376,926 shares of Common Stock have
been issued as of the date hereof.

This prospectus also covers any additional shares of Common Stock that may become issuable upon any adjustment pursuant to the terms of the Series A Preferred Stock issued
to the Selling Stockholders by reason of stock splits, stock dividends, and other events described therein.

The Conversion Shares will be resold from time to time by the Selling Stockholders listed in the section titled “Selling Stockholders” beginning on page 7.

The Selling Stockholders, or their respective transferees, pledgees, donees or other successors-in-interest, may sell the Conversion Shares through public or private transactions
at prevailing market prices, at prices related to prevailing market prices or at privately negotiated prices. The Selling Stockholders may sell any, all or none of the securities
offered by this prospectus, and we do not know when or in what amount the Selling Stockholders may sell their Conversion Shares hereunder following the effective date of
this registration statement. We provide more information about how a Selling Stockholder may sell its Conversion Shares in the section titled “Plan of Distribution” on page 14.

We will not receive any proceeds from the sale of shares of Common Stock by the Selling Stockholders pursuant to this prospectus. We will bear all costs, expenses and fees in
connection with the registration of these securities, including with regard to compliance with state securities or “blue sky” laws. The timing and amount of any sale are within
the sole discretion of each Selling Stockholder. The Selling Stockholders will bear all commissions and discounts, if any, attributable to their sale of shares of Common Stock.




Sales of a substantial number of our shares of Common Stock in the public market by the Selling Stockholders and/or by our other existing security holders, or the perception
that those sales might occur, could depress the market price of the Common Stock and Public Warrants (as defined below) and could impair our ability to raise capital through
the sale of additional equity securities. We are unable to predict the effect that such sales may have on the prevailing market price of the Common Stock and Public Warrants.
See “Risk Factors — Risks Related to this Offering by the Selling Stockholders — Sales of a substantial number of our securities in the public market by the Selling Stockholders
and/or by our other existing stockholders could cause the price of the Class A Common Stock and Public Warrants to fall.”

Our registration of the securities covered by this prospectus does not mean that any Selling Stockholder will issue, offer or sell, as applicable, any of the securities. The Selling
Stockholders may offer and sell the securities covered by this prospectus in a number of different ways, at varying prices and for varying gains. We provide more information
about how the Selling Stockholders may sell the securities in the section entitled “Plan of Distribution.”

We do not have sufficient capital to fund our operations. Additionally, our independent registered public accounting firm has included an explanatory paragraph relating to our
ability to continue as a going concern in its report on our audited financial statements. We have taken various actions to bolster our cash position, including raising funds
through various private debt and equity (including preferred stock) offerings and conserving cash by issuing certain payment shares and rights to certain stockholders in
satisfaction of outstanding amounts payable by us to them. Based on our current operating plan, our cash position as of March 31, 2025, we do not expect to be able to fund our
operations through December 2025 without a need for additional financing or other increase in our cash and cash equivalents balances.

We have recently acquired Myrtle Recovery Centers, Inc., a Tennessee corporation (“Myrtle”), the operator of a 30-bed behavioral health facility in East Tennessee, as a
synergistic opportunity to expand our operations into the healthcare sector and as a complement to our epigenetics division as well as Rennova Community Health, Inc., a
Florida corporation (“RCHI”), the owner of Scott County Community Hospital, Inc. (d/b/a Big South Fork Medical Center) (“SCCH?”), a critical access hospital in Tennessee.

Our Common Stock is listed on the NYSE American LLC (“NYSE American”) under the symbol “FOXO.” Our Public Warrants are quoted on the OTC Pink Marketplace
under the symbol “FOXOW.” On June 4, 2025, the last reported sales price of the Common Stock was $0.391 per share and the last reported sales price of the Public Warrants
was $0.012 per Public Warrant.

We are an “emerging growth company” as the term is used in the Jumpstart Our Business Startups Act of 2012 (the “JOBS Act”) and will be subject to reduced public
company reporting standards. As such, we have elected to comply with certain reduced public company reporting requirements for this and future filings.

Through the voting rights of our Series A Preferred Stock and a Voting and Proxy Agreement, RHI (which is controlled by our Chief Executive Officer, Seamus Lagan)
currently controls a majority of the voting power of our Company. For so long as the majority of Series A Preferred Stock remains outstanding, it is expected that RHI will hold
a majority of our outstanding voting power and it will control the outcome of matters submitted to a stockholder vote, including the appointment of all directors of the
Company. For more information, see the risk factors titled “Our stockholders have limited voting power compared to the holders of our Series A Preferred Stock and RHI
controls a majority of the voting power of the Company.,” “Our management controls all corporate activities and can approve all transactions, including mergers, without the
approval of other stockholders.,” and “The ability of our management to control our business may limit or eliminate minority shareholders’ ability to influence corporate
affairs.” in the “Risk Factors - Risks Related to Our Business and Industry” section included in our Annual Report on 10-K for the year ended December 31, 2024.

You should read this prospectus and any prospectus supplement, together with additional information described under the heading “Where You Can Find More Information,”
carefully before you invest in any of our securities.

Investing in our Common Stock involves a high degree of risk. See “Risk Factors” beginning on page 6 of this prospectus and under similar headings in the other
documents that are incorporated by reference into this prospectus before making a decision to purchase our securities.

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or passed upon the accuracy or
adequacy of this prospectus. Any representation to the contrary is a criminal offense.

The date of this prospectus is ,2025
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You should rely only on the information provided in this prospectus, as well as the information incorporated by reference into this prospectus and any applicable
prospectus supplement. Neither we nor the Selling Stockholder have authorized anyone to provide you with different information. Neither we nor the Selling
Stockholder are making an offer of these securities in any jurisdiction where the offer is not permitted. You should not assume that the information in this prospectus
or any applicable prospectus supplement is accurate as of any date other than the date of the applicable document. Since the date of this prospectus and the
documents incorporated by reference into this prospectus, our business, financial condition, results of operations and prospects may have changed.
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ABOUT THIS PROSPECTUS

We may provide a prospectus supplement or post-effective amendment to the registration statement of which this prospectus forms a part to add information to, or update or
change information contained in, this prospectus. Any statement contained in this prospectus or incorporated by reference herein will be deemed to be modified or superseded
for purposes of this prospectus to the extent that a statement contained in such prospectus supplement or post-effective amendment modifies or supersedes such statement. Any
statement so modified will be deemed to constitute a part of this prospectus only as so modified, and any statement so superseded will be deemed not to constitute a part of this
prospectus. You should read both this prospectus, including any documents incorporated by reference, and any applicable prospectus supplement or post-effective amendment
to the registration statement of which this prospectus forms a part together with the additional information to which we refer you in the section of this prospectus titled “Where
You Can Find More Information.”

This prospectus contains summaries of certain provisions contained in some of the documents described herein, but reference is made to the actual documents for complete
information. All of the summaries are qualified in their entirety by the actual documents. Copies of some of the documents referred to herein have been filed, will be filed, or
will be incorporated by reference as exhibits to the registration statement of which this prospectus forms a part, and you may obtain copies of those documents as described
below under “Where You Can Find More Information.”




CAUTIONARY NOTE REGARDING FORWARD-LOOKING STATEMENTS

This prospectus, including the documents incorporated by reference herein and therein, contains forward-looking statements. In addition, from time to time, we or our
representatives may make forward-looking statements orally or in writing. We base these forward-looking statements on our expectations and projections about future events,
which we derive from the information currently available to us. Such forward-looking statements relate to future events or our future performance, including: our financial
performance and projections; our growth in revenue and earnings; and our business prospects and opportunities. You can identify forward-looking statements by those that are
not historical in nature, particularly those that use terminology such as “may,” “should,” “expects,” “anticipates,” “contemplates,” “estimates,” “believes,” “plans,” “projected,”
“predicts,” “potential,” or “hopes” or the negative of these or similar terms. In evaluating these forward-looking statements, you should consider various factors, including: our
ability to change the direction of the Company; our ability to keep pace with new technology and changing market needs; and the competitive environment of our business.
These and other factors may cause our actual results to differ materially from any forward-looking statement. Forward-looking statements are only predictions. The forward-
looking events discussed in this prospectus and the documents incorporated by reference herein and other statements made from time to time by us or our representatives, may
not occur, and actual events and results may differ materially and are subject to risks, uncertainties and assumptions about us. We are not obligated to publicly update or revise
any forward-looking statement, whether as a result of uncertainties and assumptions. The forward-looking events discussed in this prospectus and other statements made from
time to time by us or our representatives might not occur.
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While we believe we have identified material risks, these risks and uncertainties are not exhaustive. Other sections of this prospectus describe additional factors that could
adversely impact our business and financial performance. Moreover, we operate in a very competitive and rapidly changing environment. New risks and uncertainties emerge
from time to time, and it is not possible to predict all risks and uncertainties, nor can we assess the impact of all factors on our business or the extent to which any factor, or
combination of factors, may cause actual results to differ materially from those contained in any forward-looking statements.

Although we believe the expectations reflected in the forward-looking statements are reasonable, we cannot guarantee future results, level of activity, performance or
achievements. Moreover, neither we nor any other person assumes responsibility for the accuracy or completeness of any of these forward-looking statements. You should not
rely upon forward-looking statements as predictions of future events. We are under no duty to update any of these forward-looking statements after the date of this prospectus to
conform our prior statements to actual results or revised expectations, and we do not intend to do so.

We caution you not to place undue reliance on the forward-looking statements, which speak only as of the date of this prospectus.
We have not authorized anyone to provide information different from that contained in this prospectus. Neither the delivery of this prospectus nor the sale of our Common
Stock means that information contained in this prospectus is correct after the date of this prospectus. This prospectus is not an offer to sell or solicitation of an offer to buy these

securities in any circumstances under which the offer or solicitation is unlawful.
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PROSPECTUS SUMMARY

This summary highlights certain information about us, this offering and selected information contained elsewhere in this prospectus and in the documents incorporated by
reference. This summary is not complete and does not contain all the information that you should consider before deciding whether to invest in our securities. For a more
complete understanding of our Company and this offering, we encourage you to read and consider carefully the more detailed information contained in this prospectus,
including the information contained under the heading “Risk Factors” beginning on page 6 of this prospectus and in the section titled “Risk Factors” in our Annual Report on
Form 10-K for the fiscal year ended December 31, 2024.

Overview

We are a healthcare services and technology company operating in two reportable business segments: (i) Healthcare; and (ii) Labs and Life. These segments further operate in
three synergistic divisions, a rural hospital division, a mental and behavioral health division, which together make up our Healthcare segment and an epigenetics diagnostics and
interpretation division, which makes up our Labs and Life segment. Our rural hospital division and our epigenetics diagnostics and interpretation division operate through
wholly owned subsidiaries, and our behavioral health division operates through a majority-owned subsidiary. The Company and its subsidiaries operate the businesses
described in and incorporated by reference into this prospectus.

Previously, Labs and Life were treated as separate segments; however, with the acquisition of Myrtle in June 2024, which is more fully discussed below, the Company’s
operational focus shifted such that it was appropriate to combine our Labs and Life segments during the second quarter of 2024 and to operate Myrtle in the newly formed
Healthcare segment. Our Healthcare segment also includes RCHI, and its wholly owned subsidiary, SCCH which were acquired on September 10, 2024, as more fully
discussed below.

QOur Business Operations

FOXO Technologies Inc., (the “FOXO,” “Company”, “we”, “us” or “our”) formerly known as Delwinds Insurance Acquisition Corp., a Delaware corporation, was originally
formed in April 2020 as a publicly traded special purpose company for the purpose of effecting a merger, capital stock exchange, asset acquisition, reorganization, or similar
business combination involving one or more businesses. FOXO is commercializing epigenetic biomarker technology to support groundbreaking scientific research and
disruptive next-generation business initiatives. The Company applies automated machine learning and Al technologies to discover epigenetic biomarkers of human health,
wellness and aging and, with the acquisitions of Myrtle Recovery Centers, Inc. (“Myrtle”), effective on June 14, 2024, and Rennova Community Health, Inc. (“RCHI”), and
its wholly owned subsidiary, Scott County Community Health, Inc. (“SCCH”), on September 10, 2024, the Company offers behavioral health services, including substance use
disorder treatment, and it operates a critical access designated hospital in Oneida, Tennessee. The Company and its subsidiaries operate the businesses described in and
incorporated by reference into this prospectus.

Segments

The Company manages and classifies its business into two reportable business segments: (i) Healthcare; and (ii) Labs and Life. Previously, Labs and Life were treated as
separate segments; however, with the acquisition of Myrtle in June 2024, the Company’s operational focus shifted such that it was appropriate to combine its Labs and Life
segments during the second quarter of 2024 and to operate Myrtle, RCHI and SCCH under the Company’s recently formed Healthcare segment. SCCH is doing business as Big
South Fork Medical Center (“BSF”).




(i) Healthcare
Our healthcare segment began with the acquisition of Myrtle on June 14, 2024 and includes RCHI, which was acquired on September 10, 2024. Each of these businesses are
more fully described herein. Myrtle offers behavioral health services, primarily substance use disorder treatments and services that are provided on either an inpatient,
residential basis or an outpatient basis. RCHI’s hospital, BSF, has 25 inpatient beds, and a 24/7 emergency department and provides ancillary services, including laboratory,
radiology, respiratory and pharmacy services. BSF is designated as a Critical Access Hospital (rural) hospital.

(ii) Labs and Life
Our Labs and Life segment is commercializing proprietary epigenetic biomarker. Our innovative biomarker technology enables the adoption of new saliva-based health and
wellness biomarker solutions. Our research demonstrates that epigenetic biomarkers, collected from saliva, provide measures of individual health and wellness for the factors
traditionally obtained through blood and urine specimens. On February 3, 2023, we sold FOXO Life Insurance Company, as is more fully described herein.
Current Business Strategy

Rennova Community Health, Inc.

BSF is an East Tennessee based Critical Access designated (CAH) 25-bed hospital licensed by the state of Tennessee, offering quality healthcare services for Oneida, Tennessee
and the surrounding areas.

The hospital first opened in late 1955 and was known as Scott County Community Hospital. The hospital has been operated by RCHI since August 2017.
We plan to grow this division by acquisition and investment in new operations in targeted areas.
Myrtle Recovery Centers, Inc.

Myrtle was formed in the second quarter of 2022 to pursue opportunities in the behavioral health sector, including substance use disorder treatment, initially in rural markets.
Services are provided on either an inpatient, residential basis or an outpatient basis.

Myrtle was granted a license by the Department of Mental Health and Substance Abuse Services of Tennessee to operate an alcohol and drug treatment facility in Oneida,
Tennessee. The facility, which is located at BSF’s campus, commenced operations and began accepting patients on August 14, 2023. The facility offers alcohol and drug
residential detoxification and residential rehabilitation treatment services for up to 30 patients. On November 1, 2023, Myrtle began accepting patients at its Nonresidential
OBOT. The OBOT is located adjacent to Myrtle’s alcohol and drug treatment facility in Oneida, Tennessee and complements the existing residential rehabilitation and
detoxification services offered at Myrtle.

We plan to expand the Myrtle business model by acquiring additional operating facilities and by replicating the model in other rural hospital properties or suitable premises.
FOXO Labs

Our epigenetics subsidiary has been serving as a pioneer in the development and integration of epigenetic biomarkers into state-of-the-art underwriting protocols and consumer
engagement tools. We are using next-generation technology to transform human health and longevity.

Epigenetic technology has been proven to provide health, lifestyle, and longevity insights that have never before been accessible to humans—from just a single saliva sample.
Using saliva-based epigenetic biomarkers, we are eliminating the need for invasive collection, allowing us to provide scientists with advanced epigenetic testing services and
bioinformatic tools that support groundbreaking research.




We believe there is growing demand for direct-to-consumer wellness testing and epigenetic data analysis tools and are concentrating efforts on: (1) our Bioinformatics Services
offering, a suite of bioinformatic tools to help researchers process, analyze, and interpret epigenetic data); and (2) research and development in the fields of health and wellness
testing powered by machine learning and artificial intelligence (including a potential Al platform for the delivery of health and well-being data-driven insights to individuals,
healthcare professionals and third-party service providers). To further these goals, we intend to leverage the extensive epigenetic data we have generated in our clinical trials
and the expertise of our team and continue building strategic alliances with new partners in academia, business, healthcare and government. We also intend to frequently
evaluate and develop commercialization opportunities for our product and service offerings and our research findings.

We have reduced our headcount and expenses and identified non-core business assets including dormant software (certain applications, modules, APIs, user interfaces and
backend services) which, if sold, could result in a reduction in our outstanding liabilities.

The USPTO has issued Notices of Allowance to us for two patents for the use of machine learning techniques to enable the commercialization of epigenetic biomarkers. We
believe that these patents will enhance management’s ability to protect a future health and well-being Al platform, as discussed above, to the extent that we develop one.

Corporate Information
On June 14, 2024, we acquired Myrtle, and, on September 17, 2024, we acquired RCHI, and its wholly owned subsidiary, SCCH.
We maintain three material, wholly owned operating subsidiaries: FOXO Labs Inc. (“FOXO Labs”), formerly named Life Epigenetics Inc., Myrtle, and RCHI.

FOXO Labs is the operating entity for our epigenetics platform designed to provide saliva-based molecular health and wellness engagement services. FOXO Labs maintains a
wholly owned subsidiary, Scientific Testing Partners, LLC, to conduct its research.

Myrtle operates a 30-bed addiction substance use disorder treatment facility in Oneida, Tennessee. The facility offers medication-assisted treatment, detox services, and
inpatient residential treatment. It plans to duplicate its model in other locations. FOXO acquired Myrtle as a synergistic opportunity to expand its operations into the healthcare
sector and as a complement to its business of epigenetic biomarkers of human health, wellness and aging.

SCCH (operating as Big South Fork Medical Center), in Oneida, Tennessee, consists of a 52,000-square foot hospital building and 6,300-square foot professional building on
approximately 4.3 acres. BSF has 25 inpatient beds and a 24/7 emergency department that provides ancillary services, including laboratory, radiology, respiratory and pharmacy
services. The hospital became operational on August 8, 2017 and it became designated as a critical access hospital (rural) in December 2021, retroactive to June 30, 2021.

RCHI is the owner of Scott County Community Hospital, Inc. (d/b/a Big South Fork Medical Center), a critical access hospital in Tennessee.

Reverse Stock Split

On April 17, 2025, the Company’s board of directors (pursuant to a previously-obtained shareholder approval) approved an amendment to its Second Amended and Restated
Certificate of Incorporation, as amended (the “Charter Amendment”), to implement a 1-for-10 reverse stock split, such that every 10 shares of Common Stock will be
combined into one issued and outstanding share of Common Stock, with no change in the $0.0001 par value per share.

The reverse stock split was effective at 4:01 p.m., Eastern Time, on April 28, 2025. All share amounts herein have been adjusted to reflect the reverse stock split.
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SELECTED FINANCIAL DATA

The following Consolidated Statements of Operations Data is presented to reflect the effects of the reverse stock split on the Company’s net loss per share of Class A Common
Stock and the weighted average number of shares of Class A Common Stock outstanding as if the reverse stock split had occurred at the beginning of each period presented:

Year Ended
December 31,
2024 2023

Net revenues $ 4,051,601 $ 145,291
Net loss attributable to FOXO (12,406,389) (26,450,536)
Deemed dividends related to preferred stock, the extension of and triggers of down round provisions of

Assumed Warrants and the Exchange Offer (1,073,993) (3,378,834)
Net loss to common stockholders (13,480,382) (29,829,370)
Preferred stock dividends — undeclared (81,326) -
Net loss to common stockholders, net of preferred stock dividends — undeclared $ (13,561,708) $ (29,829,370)
Net loss per share of Class A Common Stock, basic and diluted $ (9.30) $ (70.80)
Weighted average number of shares of Class A Common Stock, basic and diluted 1,461,205 421,599

The following presents the unaudited pro-forma combined results of operations of the Company, Myrtle and RCHI as if the acquisitions of Myrtle and RCHI occurred on
January 1, 2023 and reflect the effects of the reverse stock split on the Company’s pro-forma net loss per share of Class A Common Stock and pro-forma weighted average
number of shares of Class A Common Stock outstanding as if the reverse stock split had occurred at the beginning of each period presented:

Year Ended
December 31,
2024 2023

Net revenues $ 12,061,242 $ 18,666,676
Net loss, attributable to FOXO $ (14,643,377)  $ (21,215,341)
Deemed dividends (1,073,993) (3,378,834)
Net loss to common stockholders (15,717,370) (24,594,175)
Preferred stock dividends — undeclared (1,050,000) (1,050,000)
Net loss to common stockholders, net of preferred stock dividends — undeclared $ (16,767,370) $ (25,644,175)
Net loss per share:

Basic and diluted net loss available to Class A Common Stock per share $ (11.10) $ (48.90)

Basic and diluted weighted average number of shares of Class A Common Stock 1,516,582 523,962

The Consolidated Statements of Operations Data and the unaudited pro-forma combined results of operations presented above should be read in conjunction with the audited
consolidated financial statements included in the Company’s Annual Report on Form 10-K for the year ended December 31, 2024.
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THE OFFERING

This prospectus relates to the offer and resale by the Selling Stockholders of up to 10,000,000 Conversion Shares issuable upon the conversions of shares of Series A Preferred
Stock held by the Selling Stockholders. All of the Conversion Shares, if and when sold, will be sold by the Selling Stockholders.

Issuer

Class A Common Stock Offered by the Selling
Stockholders

Class A Common Stock Outstanding Before the
Offering

Class A Common Stock Outstanding After the
Offering

Use of Proceeds

Market for Our Shares of Class A Common Stock
and Public Warrants

Risk Factors

FOXO Technologies Inc.

Up to 10,000,000 shares of Class A Common Stock to be issued to the Selling Stockholders upon the conversions of
shares of Series A Preferred Stock.

Sales of a substantial number of our shares of Common Stock in the public market by the Selling Stockholders and/or
by our other existing security holders, or the perception that those sales might occur, could depress the market price of
the Common Stock and Public Warrants and could impair our ability to raise capital through the sale of additional
equity securities. We are unable to predict the effect that such sales may have on the prevailing market price of the
Common Stock and Public Warrants. See “Risk Factors — Risks Related to this Offering by the Selling Stockholders —
Sales of a substantial number of our securities in the public market by the Selling Stockholders and/or by our other
existing stockholders could cause the price of the Class A Common Stock and Public Warrants to fall.”

10,620,575 shares (as of June 4, 2025).

20,620,575 shares (assuming all Conversion Shares offered hereby).

‘We will not receive any of the proceeds from the resales of the shares of Common Stock by the Selling Stockholders.

The Common Stock is listed on the NYSE American under the symbol “FOXO.” The Public Warrants are quoted on the
OTC Pink Marketplace under the symbol “FOXOW.”

See “Risk Factors” beginning on page 6 of this prospectus, as well as other information included and incorporated by
reference in this prospectus, for a discussion of factors you should read and consider carefully before investing in our
Common Stock.




RISK FACTORS

Investing in our securities involves a high degree of risk. In addition to the other information included or incorporated by reference in this prospectus, you should carefully
consider the risks described below and in the section titled “Risk Factors” in our Annual Report on Form 10-K for our most recent fiscal year filed with the SEC, any
amendment or updates thereto reflected in subsequent filings with the SEC, and in other reports we file with the SEC that are incorporated by reference herein, before making
an investment decision. The following risks are presented as of the date of this prospectus and we expect that these will be updated from time to time in our periodic and current
reports filed with the SEC, which will be incorporated herein by reference. Please refer to these subsequent reports for additional information relating to the risks associated
with investing in our securities.

The risks and uncertainties described therein and below could materially adversely affect our business, operating results and financial condition, as well as cause the value of
our securities to decline. You may lose all or part of your investment as a result. You should also refer to the other information contained in this prospectus, or incorporated by
reference, including our financial statements and the notes to those statements, and the information set forth under the caption “Cautionary Statements Regarding Forward-
Looking Statements.” Our actual results could differ materially from those anticipated in these forward-looking statements as a result of certain factors, including the risks
mentioned below. Forward-looking statements included in this prospectus are based on information available to us on the date hereof, and all forward-looking statements in
documents incorporated by reference are based on information available to us as of the date of such documents. We disclaim any intent to update any forward-looking
statements. The risks described below and contained in our Annual Report on Form 10-K and in our other periodic reports are not the only ones that we face. Additional risks
not presently known to us or that we currently deem immaterial may also adversely affect our business operations.

Risks Related to this Offering by the Selling Stockholders

Our existing stockholders may experience significant dilution from the sale of our Common Stock pursuant to conversions of the Series A Preferred Stock by the Selling
Stockholders and our share price could decline as a result.

The conversions of our Series A Preferred Stock by the Selling Stockholders and sales of our Common Stock by the Selling Stockholders may have a dilutive impact on our
shareholders. As a result, the market price of our Common Stock could decline.

The conversion price for the Series A Preferred stock is the higher of $0.01 or 90% of the average VWAP of the five trading days immediately prior to the date of conversion.
This means that a lower share price will result in a larger number of shares of Common Stock being issued to satisfy conversions of our Series A Preferred Stock. If the VWAP
of our stock price decreases, then our existing shareholders would experience greater dilution from conversions of Series A Preferred Stock into Common Stock.

The perceived risk of dilution may cause our stockholders to sell their shares, which may cause a decline in the price of our Common Stock. Moreover, the perceived risk of
dilution and the resulting downward pressure on our stock price could encourage investors to engage in short sales of our Common Stock. By increasing the number of shares
offered for resale, material amounts of short selling could further contribute to progressive price declines in our Common Stock.

The issuance of shares pursuant to conversions of Series A Preferred Stock into Common Stock may have a significant dilutive effect.

Depending on the number of shares we issue pursuant to conversions of the Series A Preferred Stock, it could have a significant dilutive effect upon our existing shareholders.
Although the number of shares that we may issue pursuant to each conversion will vary based on the trailing VWAP of our stock price (the higher the VWAP of our stock price,
the less shares we have to issue), there may be a potential dilutive effect to our shareholders, based on different potential future stock prices.

Due to the discount in conversion price of the Series A Preferred Stock, shares of Common Stock may be issued at less than the then-prevailing market price of our
Common Stock upon each conversion which could cause the price of our Common Stock to decline.

The conversion price for the Series A Preferred Stock is the higher of $0.01 or 90% of the average VWAP of the five trading days immediately prior to the date of conversion.

Each holder of Series A Preferred Stock has a financial incentive to sell the Conversion Shares immediately upon receiving them to realize the profit between the discounted
price and the market price. If the Selling Stockholders sell our shares, the price of our Common Stock may decrease. If our stock price decreases, the Selling Stockholders may
have further incentive to sell such shares. Accordingly, the discounted conversion price may cause the price of our Common Stock to decline.

Potential sales of Common Stock by the Selling Stockholders below the current market price could adversely affect the market price of the Common Stock.

The Selling Stockholders may choose to sell the Conversion Shares at prices below the current market price. The Selling Stockholders are not restricted as to the prices at which
they may sell or otherwise dispose of the Conversion Shares covered by this prospectus. Sales or other dispositions of the Conversion Shares below the then-current market
prices could adversely affect the market price of our Common Stock.

A large number of shares of Common Stock may be sold in the market following this offering, which may significantly depress the market price of our Common Stock.

The Conversion Shares sold in the offering will be freely tradable without restriction or further registration under the Securities Act of 1933, as amended (the “Securities Act”).
As a result, a substantial number of shares of Common Stock may be sold in the public market. If there are significantly more shares of Common Stock offered for sale than
buyers are willing to purchase, then the market price of our Common Stock may decline to a market price at which buyers are willing to purchase the offered Common Stock
and sellers remain willing to sell Common Stock.

The sales of a substantial number of our securities in the public market by the Selling Stockholders and/or by our other existing stockholders could cause the price of our
Common Stock and Public Warrants to fall which could impair our ability to raise capital through the sale of additional equity securities

The Selling Stockholders can sell, under this prospectus, up to 10,000,000 shares of Class A Common Stock (representing approximately 48.50% of the shares of Class A
Common Stock outstanding as of June 4, 2025 assuming conversions of all Conversion Shares). Sales of a substantial number of our shares of Class A Common Stock in the
public market by the Selling Stockholders and/or by our other existing stockholders, as applicable, or the perception that those sales might occur, could depress the market price
of the Common Stock or Public Warrants and could impair our ability to raise capital through the sale of additional equity securities. We are unable to predict the effect that
such sales may have on the prevailing market price of Common Stock or Public Warrants.

Neither we nor the Selling Stockholders have authorized any other party to provide you with information concerning us or this offering.

You should carefully evaluate all of the information in this prospectus, including the documents incorporated by reference herein and therein. We may receive media coverage
regarding our Company, including coverage that is not directly attributable to statements made by our officers, that incorrectly reports on statements made by our officers or
employees, or that is misleading as a result of omitting information provided by us, our officers or employees. Neither we nor the Selling Stockholders have authorized any
other party to provide you with information concerning us or this offering, and recipients should not rely on this information.






USE OF PROCEEDS
We will not receive any of the proceeds from the sale of the Conversion Shares by the Selling Stockholders pursuant to this prospectus.

The Selling Stockholders will pay any agent’s commissions and expenses they incur for brokerage, accounting, tax or legal services or any other expenses that they incur in
disposing of the shares of Common Stock. We will bear all other costs, fees and expenses incurred in effecting the registration of the shares of Common Stock covered by this
prospectus and any prospectus supplement. These may include, without limitation, all registration and filing fees, SEC filing fees and expenses of compliance with state
securities or “blue sky” laws.

We cannot predict when or if the shares of Series A Preferred Stock will be converted into Common Stock. See “Plan of Distribution” elsewhere in this prospectus for more
information.

DETERMINATION OF OFFERING PRICE

We cannot currently determine the price or prices at which shares of Common Stock may be sold by the Selling Stockholders under this prospectus. The prices at which the
shares covered by this prospectus may actually be sold will be determined by the prevailing public market price for shares of Common Stock, by negotiations between the
Selling Stockholders and buyers of the Common Stock in private transactions or as otherwise described in the “Plan of Distribution.”

THE SERIES A PREFERRED STOCK PRIVATE OFFERING TRANSACTIONS

On April 4, 2025, we entered into a Securities Purchase Agreement with Sabby Volatility pursuant to which Sabby Volatility purchased 375 shares of Series A Preferred Stock
for $325,000.

On April 15, 2025, we entered into a Securities Purchase Agreement with Sabby Volatility pursuant to which Sabby Volatility purchased 275 shares of Series A Preferred Stock
for $275,000.

On May 8, 2025, we entered into a Securities Purchase Agreement with Sabby Volatility pursuant to which Sabby Volatility purchased 550 shares of Series A Preferred Stock
for $550,000.

On May 19, 2025, we entered into a Securities Purchase Agreement with Sabby Volatility pursuant to which Sabby Volatility purchased 550 shares of Series A Preferred Stock
for $550,000.

On June 3, 2025, we entered into a Securities Purchase Agreement with Sabby Volatility pursuant to which Sabby Volatility purchased up to 1,650 shares of Series A Preferred
Stock for aggregate gross proceeds of $1,650,000 in three separate closings. The first closing occurred on June 4, 2025 pursuant to which Sabby purchased 550 shares of Series
A Preferred Stock for $550,000. The remaining two closings are contingent upon the occurrence of certain events referenced in the agreement.

On April 4, 2025, we entered into a Registration Rights Agreement with Sabby Volatility pursuant to which we agreed to prepare and file with the SEC a registration statement
covering the resale of all of the “Registrable Securities” (as defined in the agreement) that are not then registered on an effective registration statement for an offering to be
made on a continuous basis pursuant to Rule 415 of the Securities Act. The shares purchased on April 15, 2025, May 8, 2025, and May 19, 2025 were covered under the
Registration Rights Agreement.

THE RENNOVA HEALTH EXCHANGE TRANSACTION

In connection with the acquisitions of Myrtle and RCHI by the Company, pursuant to the required consents for the transactions, RHI agreed to an exchange right whereby
institutional investors owning RHI’s preferred stock may exchange up to $8,000,000 of stated value of preferred stock for a like amount of RHI’s investment in the Company’s
Series A Preferred Stock. On February 3, 2025, each of Sabby Healthcare and Sabby Volatility exercised their exchange right in full by exchanging $8,000,000 of stated valued
of Series O Preferred Stock of RHI for $8,000,000 of stated value of the Company’s Series A Preferred Stock.

SELLING STOCKHOLDERS

The Common Stock being offered by the Selling Stockholders are those previously issued to the Selling Stockholders, and those issuable to the Selling Stockholders, upon
conversions of the shares of Series A Preferred Stock. For additional information regarding the issuances of those shares of Common Stock and Series A Preferred Stock, see
“The Series A Preferred Stock Private Offering Transactions” and “The Rennova Health Exchange Transaction” above. We are registering the Conversion Shares in order to
permit the Selling Stockholders to offer the shares for resale from time to time. Except for the ownership of the Senior Notes, the shares of Common Stock issuable upon the
conversions of the Senior Notes, and the shares of Series A Preferred Stock, the Selling Stockholders have not had any material relationship with us within the past three years.
The table below lists the Selling Stockholders and other information regarding the beneficial ownership of the shares of common stock by each of the Selling Stockholders. The
second column lists the number of shares of common stock beneficially owned by each Selling Stockholders, based on its ownership of the shares of common stock and Series
A Preferred Stock, as of June 4, 2025, assuming conversions of the Series A Preferred Stock held by the Selling Stockholders on that date, without regard to any limitations on
conversions. The third column lists the shares of Common Stock being offered by this prospectus by the Selling Stockholders. In accordance with the terms of the Registration
Rights Agreement with Sabby Volatility, this prospectus generally covers the resale of the sum of (i) the number of shares of common stock issued to the Selling Stockholders
(we are including in this prospectus resales for shares of Series A Preferred Stock owned by Sabby Healthcare) in the “The Series A Preferred Stock Private Offering
Transactions” and the “Rennova Health Exchange Transaction” described above and (ii) the maximum number of shares of Common Stock issuable upon conversions of the
related shares of Series A Preferred Stock, determined as if the outstanding shares of Series A Preferred Stock were converted in full as of the trading day immediately
preceding the date this registration statement was initially filed with the SEC, each as of the trading day immediately preceding the applicable date of determination and all
subject to adjustment as provided in the registration right agreement, without regard to any limitations on the conversions of the shares of Series A Preferred Stock. The fourth
column assumes the sale of all of the shares offered by the Selling Stockholder pursuant to this prospectus. Under the terms of the Certificate of Designation for the Series A
Preferred Stock, a Selling Stockholder may not convert shares of Series A Preferred Stock to the extent such conversion would cause such Selling Stockholder, together with its
affiliates and attribution parties, to beneficially own a number of shares of Common Stock which would exceed 4.99% or 9.99%, as applicable, of our then outstanding
Common Stock following such conversion, excluding for purposes of such determination shares of Common Stock issuable upon conversion of such shares of Series A
Preferred Stock which have not been converted. The number of shares in the second and fourth columns do not reflect this limitation. The Selling Stockholders may sell all,
some or none of their shares in this offering. See “Plan of Distribution.”




Maximum Number of

Number of Shares of Class shares of Class A Common Number of shares of Class

A Common Stock Owned Stock to be Sold Pursuant A Common Stock Owned
Name of Selling Stockholder Prior to Offering to this Prospectus @ After the Offering @
Sabby Volatility Warrant Master Fund, Ltd. @ 18,491 10,000,000 18,491
Sabby Healthcare Master Fund, Ltd. ®) 262,382 10,000,000 262,382
Total 280,873 10,000,000 280,873

(1) Assumes that the Selling Stockholders sell all of the Class A Common Stock being registered for resale. These amounts are based upon information available to the
Company as of the date of this filing.

(2) Sabby Management, LLC, the investment manager of Sabby Volatility Warrant Master Fund, Ltd. and Sabby Healthcare Master Fund, Ltd., and Hal Mintz, manager of
Sabby Management, LLC, may be deemed to share voting and dispositive power with respect to these securities. Each of Sabby Management, LLC and Hal Mintz
disclaims beneficial ownership over the securities listed except to the extent of their pecuniary interest therein. The shares of Series A Preferred Stock issued to Sabby
Volatility Warrant Master Fund, Ltd and Sabby Healthcare Master Fund, Ltd. are subject to a 9.99% and 4.99%, respectively, beneficial ownership limitation, which
limitations prohibit the selling stockholder from converting any portion of the shares of Series A Preferred Stock if, following such conversion, Sabby Volatility Warrant
Master Fund, Ltd.’s and Sabby Healthcare Master Fund, Ltd.’s ownership of our shares of Common Stock would exceed the beneficial ownership limitation. The address
of the Selling Stockholders is c/o Captiva (Cayman) Ltd, Governors Square, Bldg 4, 2nd Floor, 23 Lime Tree Bay Avenue, P.O. Box 32315, Grand Cayman KY1-1209,
Cayman Islands.

DESCRIPTION OF SECURITIES OF THE COMPANY

The following summary of the material terms of the Company’s securities is not intended to be a complete summary of the rights and preferences of such securities. We urge
you to read the Charter and Company Bylaws in their entirety for a complete description of the rights and preferences of our securities.

General

The authorized capital stock of the Company consists of 500,000,000 shares of Class A Common Stock 10,620,575 of which were outstanding as of June 4, 2025) and
10,000,000 shares of preferred stock which consists of: 35,000 shares of Series A Preferred Stock (21,546.27 of which were outstanding as of June 4, 2025), 7,500 shares of
Series B Preferred Stock (3,307.50 of which are outstanding), 5,000 shares of Series C Preferred Stock (405 of which are outstanding), and 10,000 shares of Series D Preferred
Stock (4,311.70 of which are outstanding).




Class A Common Stock
Voting Rights
Holders of shares of Class A Common Stock will be entitled to one vote for each share of Class A Common Stock held on all matters submitted to a vote of stockholders.

The Company has not provided for cumulative voting for the election of directors in the Charter. Accordingly, holders of at least a majority of the voting power of then-
outstanding shares of the Class A Common Stock entitled to vote in the election of directors, voting together as a single class, will be able to elect all of the Company directors.

Dividend Rights

Subject to preferences that may apply to any shares of preferred stock outstanding at the time, the holders of shares of the Class A Common Stock are entitled to receive
dividends out of funds legally available if the Board, in its discretion, determines to issue dividends and then only at the times and in the amounts that the Board may determine.
Stock dividends with respect to each class of our common stock may only be paid with shares of stock of the same class of common stock.

No Preemptive or Similar Rights

The Class A Common Stock is not entitled to preemptive rights and is not subject to redemption or sinking fund provisions.

Right to Receive Liquidation Distributions

Upon the Company’s liquidation, dissolution or winding-up, the assets legally available for distribution to the Company stockholders would be distributed among the holders of
the then outstanding Common Stock pro rata in accordance with the number of shares of Common Stock held by each such holder, subject to prior satisfaction of all
outstanding debt and liabilities and the preferential rights of and the payment of liquidation preferences, if any, on any outstanding shares of preferred stock.

Our Transfer Agent

The transfer agent for the Class A Common Stock is Continental Stock Transfer & Trust Company. We have agreed to indemnify Continental Stock Transfer & Trust Company
in its roles as transfer agent, its agents and each of its stockholders, directors, officers and employees against all claims and losses that may arise out of acts performed or

omitted for its activities in that capacity, except for any liability due to any gross negligence, willful misconduct or bad faith of the indemnified person or entity.
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Anti-Takeover Provisions

The voting rights in the Series A Preferred Stock, Charter and the Company Bylaws could have the effect of delaying, deferring or discouraging another person from acquiring
control of the Company. These provisions, which are summarized below, are expected to discourage certain types of coercive takeover practices and inadequate takeover bids
and encourage persons seeking to acquire control of the Company to first negotiate with the Board. We believe that the benefits of increased protection of the Company’s
potential ability to negotiate with an unfriendly or unsolicited acquirer outweigh the disadvantages of discouraging a proposal to acquire the Company because negotiation of
these proposals could result in an improvement of their terms.

Certain Anti-Takeover Provisions of the Charter and the Company Bylaws

Certain provisions of the Charter prevent the Company from engaging in a “business combination” with:
e astockholder who owns 15% or more of the Company’s outstanding voting stock (otherwise known as an “interested stockholder”);
e an affiliate of an interested stockholder; or
e an associate of an interested stockholder, for three years following the date that the stockholder became an interested stockholder.

A “business combination” includes a merger or sale of the Company’s assets with a market value of 10% or more of its aggregate market value of all of its assets or of all of its
outstanding stock. However, the above provisions do not apply if:

e the Board approves the transaction that made the stockholder an “interested stockholder,” prior to the date of the transaction;

e after the completion of the transaction that resulted in the stockholder becoming an interested stockholder, that stockholder owned at least 85% of the Company’s
voting stock outstanding at the time the transaction commenced, other than statutorily excluded shares of common stock; or

e on or subsequent to the date of the transaction, the initial business combination is approved by the Board and authorized at a meeting of the Company’s
stockholders, and not by written consent, by an affirmative vote of at least two-thirds of the outstanding voting stock not owned by the interested stockholder.

Under certain circumstances, the Charter makes it more difficult for a person who would be an “interested stockholder” to effect various business combinations with the
Company for a three-year period. This provision may encourage companies interested in acquiring Company to negotiate in advance with the Board because the stockholder
approval requirement would be avoided if the Board approves either the business combination or the transaction which results in the stockholder becoming an interested
stockholder. These provisions of the Charter also may have the effect of preventing changes in the Board and may make it more difficult to accomplish transactions which
stockholders may otherwise deem to be in their best interests.

Charter and Company Bylaw Provisions

The Charter and the Company Bylaws include a number of provisions that may have the effect of deterring hostile takeovers, or delaying or preventing changes in control of the
Company management team or changes in the Board or the Company governance or policy, including the following:

Series A Preferred Stock

On October 16, 2024, the Company’s board of directors approved the designation of 35,000 shares of Series A Preferred Stock. Each share of Series A Preferred Stock shall
have a stated value equal to $1,000 per share. Voting rights, which include voting as one class with the common stockholders and the holder shall be entitled to cast the number
of votes determined by dividing the stated value per share by the higher of $0.01 or the VWAP of the trading day immediately before the record date for the vote. These
existence of these issued shares of Series A Preferred Stock could discourage an attempt to obtain control of the Company by means of a merger, tender offer, proxy contest or
otherwise.
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Issuance of Undesignated Preferred Stock

Our board of directors has the authority, without further action by the stockholders, to issue up to 10,000,000 shares of preferred stock with rights and preferences, including
voting rights, designated from time to time by the Board. The existence of authorized but unissued shares of preferred stock enables the Board to render more difficult or to
discourage an attempt to obtain control of the Company by means of a merger, tender offer, proxy contest or otherwise.

Exclusive Forum for Certain Lawsuits

The Charter requires, to the fullest extent permitted by law, that derivative actions brought in the Company’s name, actions against any current or former directors, officers,
employees or stockholders of the Company for breach of fiduciary duty and other similar actions may be brought only in the Court of Chancery in the State of Delaware or if
such court does not have subject matter jurisdiction, the federal district court of the State of Delaware. The Charter also requires, to the fullest extent permitted by applicable
law, the federal district courts of the United States to be the exclusive forum for the resolution of any complaint asserting a cause of action under the Securities Act. Although
we believe these provisions benefit us by providing increased consistency in the application of Delaware law in the types of lawsuits to which it applies, a court may determine
that these provisions are unenforceable, and to the extent they are enforceable, the provisions may have the effect of discouraging lawsuits against the Company’s directors and
officers, although the Company stockholders will not be deemed to have waived the Company’s compliance with federal securities laws and the rules and regulations
thereunder.

Notwithstanding the Charter provides that the exclusive forum provision will be applicable to the fullest extent permitted by applicable law. Section 27 of the Exchange Act
creates exclusive federal jurisdiction over all suits brought to enforce any duty or liability created by the Exchange Act or the rules and regulations thereunder. As a result, (i)
the exclusive forum provision will not apply to suits brought to enforce any duty or liability created by the Exchange Act or any other claim for which the federal courts have
exclusive jurisdiction, and (ii) unless we consent in writing to the selection of an alternative forum, the federal district courts of the United States of America shall, to the fullest
extent permitted by law, be the exclusive forum for the resolution of any complaint asserting a cause of action arising under the Securities Act or the rules and regulations
promulgated thereunder.

Special Meeting of Stockholders

The Company Bylaws provide that special meetings of our stockholders may be called only by the chairman of the Board, or the President, or the Board pursuant to a resolution
adopted by a majority of the board and may not be called by any other person.

Advance Notice Requirements for Stockholder Proposals and Director Nominations

The Company Bylaws provide that stockholders seeking to bring business before the Company’s annual meeting of stockholders, or to nominate candidates for election as
directors at the Company’s annual meeting of stockholders, must provide timely notice of their intent in writing. To be timely, a stockholder’s notice will need to be received by
the company secretary at the Company’s principal executive offices not later than the close of business on the 9pth day nor earlier than the opening of business on the 120t day
prior to the anniversary date of the immediately preceding annual meeting of stockholders. Pursuant to Rule 14A-8 of the Exchange Act, proposals seeking inclusion in the
Company’s annual proxy statement must comply with the notice periods contained therein. The Company Bylaws also specify certain requirements as to the form and content
of a stockholders” meeting. These provisions may preclude the Company’s stockholders from bringing matters before the Company’s annual meeting of stockholders or from
making nominations for directors at the Company’s annual meeting of stockholders.
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Action by Written Consent

Any action required to be taken at any annual or special meeting of stockholders, or any action which may be taken at any annual or special meeting of such stockholders, may
be taken without a meeting, without prior notice and without a vote, if a consent in writing, setting forth the action so taken, shall be signed by the holders of outstanding stock
entitled to vote thereon having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to
vote thereon were present and voted, and shall be delivered to the Company by delivery to its registered office in the State of Delaware, its principal place of business, or an
officer or agent of the Company having custody of the book in which proceedings of meetings of stockholders are recorded.

Board of Directors

Directors elected at annual meetings of stockholders following the consummation of the Business Combination will be elected for terms expiring at the next annual meeting of
stockholders or until the election and qualification of their respective successors in office, subject to their earlier death, resignation, removal or the earlier termination of his or
her term of office.

Our Charter and Company Bylaws provide that the authorized number of directors may be changed only by resolution of the Board. Subject to the terms of any preferred stock,
any or all of the directors may be removed from office at any time, with or without cause, and only by the affirmative vote of the holders of at least a majority of the voting
power of all of the then outstanding shares of voting stock of the Company entitled to vote at an election of directors. Any vacancy on the Board, including a vacancy resulting
from an enlargement of the Board, may be filled only by the affirmative vote of a majority of the Company’s directors then in office.

Listing of Securities

The Class A Common Stock is listed on the NYSE American under the symbol “FOXO.” The Public Warrants are quoted on the OTC Pink Marketplace under the symbol
“FOXOW.”
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SECURITIES ACT RESTRICTIONS ON RESALE OF COMMON STOCK
Rule 144
Pursuant to Rule 144, a person who has beneficially owned restricted shares of Class A Common Stock or warrants for at least six months would be entitled to sell their
securities provided that (i) such person is not deemed to have been one of our affiliates at the time of, or at any time during the three months preceding, a sale and (ii) we are
subject to the Exchange Act periodic reporting requirements for at least three months before the sale and have filed all required reports under Section 13 or 15(d) of the
Exchange Act during the 12 months (or such shorter period as we were required to file reports) preceding the sale.
Persons who have beneficially owned restricted shares of Class A Common Stock or warrants for at least six months but who are our affiliates at the time of, or at any time
during the three months preceding, a sale, would be subject to additional restrictions, by which such person would be entitled to sell within any three-month period only a
number of securities that does not exceed the greater of:

® 1% of the total number of shares of our Class A Common Stock then outstanding; or

e the average weekly reported trading volume of our Class A Common Stock then during the four calendar weeks preceding the filing of a notice on Form 144 with
respect to the sale.

Sales by our affiliates under Rule 144 are also limited by manner of sale provisions and notice requirements and to the availability of current public information about us.
Restrictions on the Use of Rule 144 by Shell Companies or Former Shell Companies

Rule 144 is not available for the resale of securities initially issued by shell companies (other than business combination related shell companies) or issuers that have been at
any time previously a shell company. However, Rule 144 also includes an important exception to this prohibition if the following conditions are met:

e the issuer of the securities that was formerly a shell company has ceased to be a shell company;
e the issuer of the securities is subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act;

e the issuer of the securities has filed all Exchange Act reports and materials required to be filed, as applicable, during the preceding 12 months (or such shorter
period that the issuer was required to file such reports and materials), other than Current Reports on Form 8-K; and

e at least one year has elapsed from the time that the issuer filed current Form 10 type information with the SEC reflecting its status as an entity that is not a shell
company.

Following the consummation of the Business Combination, the Company is no longer a shell company, and so, once the conditions set forth in the exceptions listed above are
satisfied, Rule 144 will become available for the resale of the above-noted restricted securities.

Form S-8 Registration Statements

We have filed registration statements on Form S-8 under the Securities Act to register the shares of Class A Common Stock issued or issuable under our 2022 Plan and our 2020
Plan. These shares can be sold in the public market upon issuance, subject to Rule 144 limitations applicable to affiliates and vesting restrictions.

13




PLAN OF DISTRIBUTION

Each Selling Stockholder of the securities and any of their pledgees, assignees and successors-in-interest may, from time to time, sell any or all of their securities covered
hereby on the NYSE American or any other stock exchange, market or trading facility on which the securities are traded or in private transactions. These sales may be at fixed
or negotiated prices. A Selling Stockholder may use any one or more of the following methods when selling securities:

e ordinary brokerage transactions and transactions in which the broker-dealer solicits purchasers;

e block trades in which the broker-dealer will attempt to sell the securities as agent but may position and resell a portion of the block as principal to facilitate the
transaction;

e purchases by a broker-dealer as principal and resale by the broker-dealer for its account;

e an exchange distribution in accordance with the rules of the applicable exchange;

e privately negotiated transactions;

e settlement of short sales;

e in transactions through broker-dealers that agree with the Selling Stockholders to sell a specified number of such securities at a stipulated price per security;
e through the writing or settlement of options or other hedging transactions, whether through an options exchange or otherwise;

e acombination of any such methods of sale; or

e any other method permitted pursuant to applicable law.

The Selling Stockholders may also sell securities under Rule 144 or any other exemption from registration under the Securities Act, if available, rather than under this
prospectus.

Broker-dealers engaged by the Selling Stockholders may arrange for other brokers-dealers to participate in sales. Broker-dealers may receive commissions or discounts from
the Selling Stockholders (or, if any broker-dealer acts as agent for the purchaser of securities, from the purchaser) in amounts to be negotiated, but, except as set forth in a
supplement to this Prospectus, in the case of an agency transaction not in excess of a customary brokerage commission in compliance with FINRA Rule 2121; and in the case of
a principal transaction a markup or markdown in compliance with FINRA Rule 2121.

In connection with the sale of the securities or interests therein, the Selling Stockholders may enter into hedging transactions with broker-dealers or other financial institutions,
which may in turn engage in short sales of the securities in the course of hedging the positions they assume. The Selling Stockholders may also sell securities short and deliver
these securities to close out their short positions, or loan or pledge the securities to broker-dealers that in turn may sell these securities. The Selling Stockholders may also enter
into option or other transactions with broker-dealers or other financial institutions or create one or more derivative securities which require the delivery to such broker-dealer or
other financial institution of securities offered by this prospectus, which securities such broker-dealer or other financial institution may resell pursuant to this prospectus (as
supplemented or amended to reflect such transaction).

The Selling Stockholders and any broker-dealers or agents that are involved in selling the securities may be deemed to be “underwriters” within the meaning of the Securities
Act in connection with such sales. In such event, any commissions received by such broker-dealers or agents and any profit on the resale of the securities purchased by them
may be deemed to be underwriting commissions or discounts under the Securities Act. Each Selling Stockholder has informed the Company that it does not have any written or
oral agreement or understanding, directly or indirectly, with any person to distribute the securities.

The Company is required to pay certain fees and expenses incurred by the Company incident to the registration of the securities. The Company has agreed to indemnify the
Selling Stockholders against certain losses, claims, damages and liabilities, including liabilities under the Securities Act.

We agreed to keep this prospectus effective until the earlier of (i) the date on which the securities may be resold by the Selling Stockholders without registration and without
regard to any volume or manner-of-sale limitations by reason of Rule 144, without the requirement for the Company to be in compliance with the current public information
under Rule 144 under the Securities Act or any other rule of similar effect or (ii) all of the securities have been sold pursuant to this prospectus or Rule 144 under the Securities
Act or any other rule of similar effect. The resale securities will be sold only through registered or licensed brokers or dealers if required under applicable state securities laws.
In addition, in certain states, the resale securities covered hereby may not be sold unless they have been registered or qualified for sale in the applicable state or an exemption
from the registration or qualification requirement is available and is complied with.

Under applicable rules and regulations under the Exchange Act, any person engaged in the distribution of the resale securities may not simultaneously engage in market making
activities with respect to the common stock for the applicable restricted period, as defined in Regulation M, prior to the commencement of the distribution. In addition, the
Selling Stockholders will be subject to applicable provisions of the Exchange Act and the rules and regulations thereunder, including Regulation M, which may limit the timing
of purchases and sales of the common stock by the Selling Stockholders or any other person. We will make copies of this prospectus available to the Selling Stockholders and
have informed them of the need to deliver a copy of this prospectus to each purchaser at or prior to the time of the sale (including by compliance with Rule 172 under the
Securities Act).
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RESTRICTIONS TO SELL

The shares of Class A Common Stock may be resold for so long as the registration statement, of which this prospectus forms a part, is available for use. The sale of all shares of
Common Stock being offered in this prospectus could result in a significant decline in the public trading price shares of Common Stock.

DISCLOSURE OF COMMISSION POSITION ON INDEMNIFICATION FOR SECURITIES ACT LIABILITY

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers or persons controlling the registrant pursuant to the foregoing
provisions, the registrant has been informed that in the opinion of the SEC such indemnification is against public policy as expressed in the Securities Act and is, therefore,
unenforceable.

LEGAL MATTERS

Certain legal matters will be passed upon for the Company by Business Legal Advisors, LLC, Draper, Utah (“BLA”). As of the date of this prospectus, BLA does not
beneficially own any shares of Class A Common Stock of the Company. Although BLA is not under any obligation to accept shares of Class A Common Stock in payment for
services, it may do so in the future.

EXPERTS

The financial statements of FOXO as of and for the year ended December 31, 2024 and 2023 included in this prospectus have been audited by Kreit & Chiu CPA LLP
(“Kreit”), an independent registered public accounting firm, as stated in their report appearing herein, and are included in reliance upon the report of such firm given upon their
authority as experts in accounting and auditing.

The audit report covering the December 31, 2024 and 2023 financial statements contain an explanatory paragraph that states that FOXO’s recurring negative cash flows and
losses from operations raise substantial doubt about the entity’s ability to continue as a going concern. The financial statements do not include any adjustments that might result
from the outcome of that uncertainty.

CHANGE IN INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

On June 12, 2023, the Audit Committee of the Board (the “Audit Committee”) approved the dismissal of KPMG as the Company’s independent registered public accounting
firm. KPMG had served as the Company’s independent registered public accounting firm since September 20, 2022 through the period ended June 12, 2023, and as the
independent registered public accounting firm of Legacy FOXO since November 8, 2021.

KPMG’s audit reports on the Company’s consolidated financial statements as of and for the years ended December 31, 2022 and 2021 did not contain any adverse opinion or a
disclaimer of opinion and were not qualified or modified as to uncertainty, audit scope or accounting principles, except as follows: KPMG’s report on the Company’s
consolidated financial statements as of and for the years ended December 31, 2022 and 2021, contained a separate paragraph stating that “The accompanying consolidated
financial statements have been prepared assuming that the Company will continue as a going concern. As discussed in Note 2 to the consolidated financial statements, the
Company has suffered continued negative cash flows and losses from operations that raise substantial doubt about its ability to continue as a going concern. Management’s
plans in regard to these matters are also described in Note 2. The consolidated financial statements do not include any adjustments that might result from the outcome of this
uncertainty.”

During the two fiscal years ended December 31, 2022 and 2021 and the subsequent interim period through June 12, 2023: (i) there were no “disagreements” (as defined in Item
304(a)(1)(iv) of Regulation S-K) with KPMG on any matter of accounting principles or practices, financial statement disclosure, or auditing scope or procedure, which
disagreements, if not resolved to the satisfaction of KPMG, would have caused KPMG to make reference to the subject matter of such disagreements in connection with its
reports on the consolidated financial statements for such periods and (ii) there were no “reportable events” (as defined in Item 304(a)(1)(v) of Regulation S-K). KPMG has been
authorized by the Company to respond fully to the inquiries of EisnerAmper LLP (“EisnerAmper”), the successor accountant.
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The Company provided KPMG with a copy of the foregoing disclosure. A copy of KPMG’s letter dated June 15, 2023 to the SEC, stating that KPMG agrees with the foregoing
disclosure, is filed as Exhibit 16.1 to our Current Report on Form 8-K filed on June 15, 2023.

Effective June 12, 2023, the Audit Committee approved the appointment of EisnerAmper as the Company’s independent registered public accounting firm for the fiscal year
ending December 31, 2023.

During the Company’s fiscal years ended December 31, 2022 and 2021, and through June 12, 2023, neither the Company nor anyone acting on its behalf consulted with
EisnerAmper regarding: (i) the application of accounting principles to a specified transaction, either completed or proposed; or the type of audit opinion that might be rendered
on the Company’s financial statements, and neither a written report nor oral advice was provided to the Company that EisnerAmper concluded was an important factor
considered by the Company in reaching a decision as to the accounting, auditing or financial reporting issue; or (ii) any matter that was either the subject of a “disagreement”
within the meaning of Item 304(a)(1)(iv) of Regulation S-K or a “reportable event” within the meaning of Item 304(a)(1)(v) of Regulation S-K.

On January 3, 2024, we dismissed EisnerAmper as the Company’s independent registered public accounting firm. The dismissal was approved by the Company’s board of
directors.

EisnerAmper was appointed as the Company’s independent registered public accounting firm effective June 12, 2023, replacing KPMG LLP, the Company’s then independent
registered public accounting firm. During the time of EisnerAmper engagement as the Company’s independent public accounting firm, EisnerAmper never issued reports on the
Company’s financial statements.

During the engagement period (June 12, 2023 to January 3, 2024), (i) the only procedures performed by EisnerAmper were the review of interim financial statements for the
three and six months ended June 30, 2023, in accordance with the Public Company Accounting Oversight Board Auditing Standard 4105, which were included in the Form 10-
Q as filed on August 10, 2023, and (ii) there were no disagreements between the Company and EisnerAmper, for the most recent fiscal year ended December 31, 2023 and any
subsequent interim period through the Effective Date on any matter of accounting principles or practices, financial statement disclosure, or auditing scope or procedure, which,
if not resolved to the satisfaction of EisnerAmper, would have caused them to make reference to the subject matter of the disagreement in connection with its report. Further,
EisnerAmper has not advised the Company that:

1) information has come to the attention of EisnerAmper which made it unwilling to rely upon management’s representations, or made it unwilling to be associated
with the financial statements prepared by management; or

2) the scope of the audit should be expanded significantly, or information has come to the attention of EisnerAmper that they have concluded will, or if further
investigated, might materially impact the fairness or reliability of a previously issued audit report or the underlying financial statements, or the financial
statements issued or to be issued covering the fiscal year ended December 31, 2023.

As EisnerAmper has not conducted an audit of the Company’s financial statements, EisnerAmper has not advised the Company on internal controls.

On December 29, 2023, the Company engaged Kreit to serve as the Company’s independent registered public accounting firm for the year ended December 31, 2023. During
the past two fiscal years ended December 31, 2022 and 2021, and from January 1, 2023 to December 29, 2023, the Company did not consult with Kreit regarding the
application of accounting principles to a specific completed or contemplated transaction, or the type of audit opinion that might be rendered on the Company’s financial

statements. The decision to engage Kreit was approved and ratified by the Company’s board of directors on January 3, 2024.
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WHERE YOU CAN FIND MORE INFORMATION

We have filed with the SEC a registration statement on Form S-1 under the Securities Act with respect to the securities offered hereby. This prospectus does not contain all of
the information set forth in the registration statement and the exhibits and schedules thereto. For further information with respect to the Company and its securities offered
hereby, reference is made to the registration statement and the exhibits and any schedules filed therewith. Statements contained in this prospectus as to the contents of any
contract or other document referred to are not necessarily complete and, in each instance, if such contract or document is filed as an exhibit, reference is made to the copy of
such contract or other document filed as an exhibit to the registration statement, each statement being qualified in all respects by such reference. The SEC maintains a website
at www.sec.gov, from which interested persons can electronically access the registration statement, including the exhibits and any schedules thereto and which contains the
periodic reports, proxy and information statements and other information that we file electronically with the SEC.

FOXO files reports, proxy statements and other information with the SEC as required by the Exchange Act. You may access information on FOXO at the SEC website
containing reports, proxy statements and other information at www.sec.gov.

Statements contained in this prospectus as to the contents of any contract or other document referred to are not necessarily complete and, in each instance, if such contract or
document is filed as an exhibit, reference is made to the copy of such contract or other document filed as an exhibit to the registration statement, each statement being qualified
in all respects by such reference.

We also maintain an Internet website at http://www.foxotechnologies.com. Through our website, we make available, free of charge, the following documents of FOXO as soon
as reasonably practicable after they are electronically filed with, or furnished to, the SEC: Annual Reports on Form 10-K; proxy statements for our annual and special
stockholder meetings; Quarterly Reports on Form 10-Q; Current Reports on Form 8-K; Forms 3, 4 and 5 and Schedules 13D; and amendments to those documents. The
information contained on, or that may be accessed through, our website is not part of, and is not incorporated into, this prospectus or the registration statement of which it forms
a part.

INCORPORATION OF CERTAIN INFORMATION BY REFERENCE

The SEC allows us to “incorporate by reference” into this prospectus the information in documents we file with it, which means that we can disclose important information to
you by referring you to those documents. The information incorporated by reference is considered to be a part of this prospectus, and information that we file later with the SEC
will automatically update and supersede this information. Any statement contained in any document incorporated or deemed to be incorporated by reference herein shall be
deemed to be modified or superseded for purposes of this prospectus to the extent that a statement contained in or omitted from this prospectus or any accompanying prospectus
supplement, or in any other subsequently filed document which also is or is deemed to be incorporated by reference herein, modifies or supersedes such statement. Any such
statement so modified or superseded shall not be deemed, except as so modified or superseded, to constitute a part of this prospectus.

We incorporate by reference the documents listed below and any future documents that we file with the SEC (excluding any portion of such documents that are furnished and
not filed with the SEC) under Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act (1) on and after the date of the initial filing of the registration statement of which this
prospectus is a part prior to the effectiveness of the registration statement, (2) prior to the effectiveness of the registration statement of which this prospectus is a part, and (3)
after the date of effectiveness of this prospectus until the offering of the underlying securities is terminated; provided, however, we are not incorporating by reference any
information furnished (but not filed) under Item 2.02 or Item 7.01 of any Current Report on Form 8-K:

e The Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2024, filed with the SEC on April 15, 2025;
e The Company’s Quarterly Report on Form 10-Q for the quarter ended March 31, 2025, filed with the SEC on May 20, 2025;

e The Company’s Current Reports on Form 8-K filed with the SEC on January 2, 2025, January 17, 2025, January 17, 2025, January 27, 2025, March 5, 2025, March
18,2025, April 4, 2025, April 28, 2025 , and June 3, 2025;

o The Company’s Definitive Proxy Statement filed with the SEC on January 6, 2025,
o The Company’s Definitive Information Statement filed with the SEC on May 27, 2025, and

o All other reports and documents filed by the Company pursuant to Section 13(a), 13(c), 14 or 15(d) of the Exchange Act (other than Current Reports furnished under
Item 2.02 or Item 7.01 of Form 8-K and exhibits furnished on such form that relate to such items) subsequent to the date of this Registration Statement and prior to the
filing of a post-effective amendment to this Registration Statement that indicates that all securities offered hereby have been sold or that deregisters all securities then
remaining unsold, shall be deemed to be incorporated by reference into this Registration Statement and to be a part hereof from the date of filing such reports and
documents. Any statement contained in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for
purposes of this Registration Statement to the extent that a statement herein or in any subsequently filed document that also is or is deemed to be incorporated by
reference herein modifies or supersedes such statement. Any such statement so modified or superseded shall not constitute a part of this Registration Statement, except
as so modified or superseded.

Upon written or oral request, we will provide without charge to each person, including any beneficial owner, to whom a copy of the prospectus is delivered a copy of the
documents incorporated by reference in this prospectus (other than exhibits to such documents unless such exhibits are specifically incorporated by reference in this
prospectus). You may request a copy of these filings, at no cost, by writing or telephoning us at the following address: FOXO Technologies Inc., 477 South Rosemary Avenue,
Suite 224, West Palm Beach, FL 33401. You may also access these documents on our website at foxotechnologies.com.

Information on our website, including subsections, pages, or other subdivisions of our website, or any website linked to by content on our website, is not part of this prospectus
and you should not rely on that information unless that information is also in this prospectus or incorporated by reference in this prospectus.
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PART II
INFORMATION NOT REQUIRED IN PROSPECTUS

Item 13. Other Expenses of Issuance and Distribution.

The following is an estimate of the expenses (all of which are to be paid by the registrant) that we may incur in connection with the securities being registered hereby.

SEC registration fee $ 589.44
Legal fees and expenses $ 10,000.00
Accounting fees and expenses $ 25,000.00
Miscellaneous $ 5,000.00
Total $ 40,589.44

Item 14. Indemnification of Directors and Officers.
Indemnification of Directors and Officers.

Section 145 of the DGCL authorizes a court to award, or a corporation’s board of directors to grant, indemnity to directors and officers in terms sufficiently broad to permit
such indemnification under certain circumstances for liabilities, including reimbursement for expenses incurred, arising under the Securities Act.

The Charter provides for indemnification of the Company’s directors, officers, employees and other agents to the maximum extent permitted by the DGCL, and the Company
Bylaws provide for indemnification of the Company’s directors, officers, employees and other agents to the maximum extent permitted by the DGCL.

In addition, effective upon the consummation of the Business Combination, as defined in Part I of this registration statement, we have entered or will enter into indemnification
agreements with directors, officers, and some employees containing provisions which are in some respects broader than the specific indemnification provisions contained in the
DGCL. The indemnification agreements will require the Company, among other things, to indemnify its directors against certain liabilities that may arise by reason of their
status or service as directors and to advance their expenses incurred as a result of any proceeding against them as to which they could be indemnified.

Item 15. Recent Sales of Unregistered Securities.

The following information represents securities sold by the Company within the past three years which were not registered under the Securities Act. All share amounts have
been adjusted for all reverse stock splits, including the reverse stock split effective April 28, 2025.

Termination Agreement

On October 10, 2022, 3,000 shares of Class A Common Stock of the Company were issued to J.V.B. Financial Group, LLC, acting through its Cohen & Company Capital
Markets division in connection with the transactions contemplated by that certain Amendment and Termination Agreement, dated as of September 15, 2022.
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Exchange Offer, PIK Note Offer to Amend and 2022 Bridge Debenture Release

On May 26, 2023, the Company consummated two issuer tender offers, the Exchange Offer and the PIK Note Offer to Amend. Pursuant to the Exchange Offer, on May 30,
2023, an aggregate of 79,562 shares of Class A Common Stock were issued to the holders of Assumed Warrants who participated in the Exchange Offer, on the terms and
subject to the conditions of the Exchange Offer. Pursuant to the PIK Note Offer to Amend, on May 30, 2023, an aggregate of 43,219 shares of Class A Common Stock were
issued on a pro rata basis to the Senior PIK Note holders who participated in the PIK Note Offer to Amend, on the terms and subject to the conditions of the PIK Note Offer to
Amend.

The shares of Class A Common Stock issued to holders of Assumed Warrants or Senior PIK Notes who participated in the Exchange Offer or the PIK Note Offer to Amend, as
applicable, were offered pursuant to the exemption provided in Section 4(a)(2) of the Securities Act and Rule 506 of Regulation D promulgated thereunder. In connection with
the Exchange Offer, all holders of tendered Assumed Warrants represented that they were “accredited investors.” The holders of Assumed Warrants previously represented to
the Company that they were “accredited investors” in connection with the transactions in which such holders acquired the Securities. Similarly, in connection with the PIK Note
Offer to Amend, all participating holders of Senior PIK Notes represented that they were “accredited investors.”

Additionally, pursuant to the 2022 Bridge Debenture Release, two former holders of 2022 Bridge Debentures representing an aggregate Subscription Amount of $10,500,000
executed a general release, and an aggregate of 70,350 shares of Class A Common Stock were issued to such former holders of the 2022 Bridge Debentures.

The shares of Class A Common Stock issued to the former holders of 2022 Bridge Debentures were offered pursuant to the exemption provided in Section 4(a)(2) of the
Securities Act and Rule 506 of Regulation D promulgated thereunder. The former holders of 2022 Bridge Debentures represented that they are “accredited investors.”

2023 Private Placement
Pursuant to the terms of the SPAs and the Second Round SPAs, the Company issued in the 2023 Private Placement, over the course of two rounds (each with a first tranche
closing and a second tranche closing), an aggregate of 92,938 shares of Class A Common Stock to three accredited investors (the “Buyers”) at a price of $8.00 per share, for

aggregate gross proceeds of $743,500 and aggregate net proceeds of approximately $477,150, after deducting placement agent fees and other offering expenses.

The shares of Class A Common Stock issued to the Buyers in the 2023 Private Placement were offered pursuant to the exemption provided in Section 4(a)(2) of the Securities
Act and Rule 506 of Regulation D promulgated thereunder. The Buyers represented that they are “accredited investors.”

Shares for Services Agreements

On September 19, 2023, the Company issued 29,287 shares of Class A Common Stock (the “MSK Payment Shares”) and rights (the “Rights”) to receive 51,103 shares of
Class A Common Stock (the “Reserved Shares”) to MSK in satisfaction of outstanding amounts payable to MSK in an aggregate amount equal to $643,114 for legal services
rendered, pursuant to the terms of the MSK Shares for Services Agreement.

On September 19, 2023, the Company issued 27,688 shares of Class A Common Stock (the “JGUN Payment Shares,” and together with the MSK Payment Shares, the
“Payment Shares”) to JGUN in satisfaction of outstanding amounts payable to JGUN in an aggregate amount equal to $221,500 for investment banking and advisory services

rendered, pursuant to the terms of the JGUN Shares for Services Agreement.

On March 1, 2024, the Company issued 46,985 shares of the Company’s Class A Common Stock to MSK pursuant to the Shares for Services Agreement dated September 19,
2023.

On March 27, 2024, the Company issued 4,118 shares of the Company’s Class A Common Stock to MSK pursuant to the Shares for Services Agreement dated September 19,
2023.

The Payment Shares, the Rights and the Reserved Shares issued were offered pursuant to the exemption provided in Section 4(a)(2) of the Securities Act and Regulation D
promulgated thereunder. Each investor represented that it is an “accredited investor.”
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ClearThink Transaction

On October 13, 2023, the Company entered into a Strata Purchase Agreement, as supplemented by that certain Supplement to Strata Purchase Agreement, dated as of October
13, 2023 and as amended and restated on May 15, 2025, by and between the Company and ClearThink (as supplemented by the Strata Supplement, the “Purchase
Agreement”), a Securities Purchase Agreement (the “ClearThink SPA”) and a Registration Rights Agreement (the “Registration Rights Agreement”), with ClearThink.
Pursuant to the terms of the Purchase Agreement, ClearThink agreed to purchase from the Company from time to time upon delivery by the Company to ClearThink of request
notices (each a “Request Notice”), up to $5 million of Class A Common Stock (subject to certain limitations) over a 24-month period, commencing upon the satisfaction of
certain conditions, including that the registration statement of which this prospectus forms a part is declared effective by the SEC. Pursuant to the terms of the Purchase
Agreement, we issued 10,000 shares of Class A Common Stock (the “Commitment Shares”) to ClearThink as consideration for its commitment to purchase shares of Class A
Common Stock under the Purchase Agreement.

Pursuant to the terms of the ClearThink SPA, ClearThink agreed to purchase from the Company an aggregate of 20,000 restricted shares of Class A Common Stock for a total
purchase price of $200,000 in two closings. On each closing date, ClearThink purchased 10,000 restricted shares of Class A Common Stock for a purchase price of $100,000.
The first closing occurred on October 16, 2023 and the second closing occurred on October 24, 2023.

The Company received cash proceeds from the issuance of $186,000, which is net of fees.

The shares of Class A Common Stock issued and to be issued pursuant to the Purchase Agreement and the ClearThink SPA were, and will be, sold pursuant to an exemption
from the registration requirements under Section 4(a)(2) of the Securities Act and Rule 506 of Regulation D promulgated thereunder. ClearThink represented that it is an
“accredited investor” as that term is defined in Rule 501(a)(3) under the Securities Act.

Shares Issued Pursuant to License Agreement

Effective January 12, 2024, we entered into the License Agreement with KR8. Our Former Interim CEO and Interim CFO each are equity owners of KRS8. Under the License
Agreement, KR8 granted to us a limited, non-sublicensable, non-transferable perpetual license to use the “Licensor Products” listed in Exhibit A to the License Agreement, to
develop, launch and maintain license applications based upon our epigenetic biomarker technology and software to develop an Al machine learning epigenetic APP to enhance
health, wellness and longevity. The territory of the License Agreement is solely within the U.S., Canada and Mexico.

Under the License Agreement, we agreed to pay to KR8 an initial license and development fee of $2,500,000, a monthly maintenance fee of $50,000, and an ongoing royalty
equal to 15% of “Subscriber Revenues,” as defined in the License Agreement, in accordance with the terms and subject to the minimums set forth in the schedules of the
License Agreement. We agreed to reimburse KR8 for all reasonable travel and out-of-pocket expenses incurred in connection with the performance of the services under the
License Agreement, in addition to payment of any applicable hourly rates. If we fail to timely pay the “Minimum Royalty,” as defined in the License Agreement, due with
respect to any calendar year, the license will become non-exclusive.

11-3




The initial term of the License Agreement commences on the effective date of the License Agreement. Unless terminated earlier in accordance with the terms, the License
Agreement will be perpetual. Either party may terminate the License Agreement, effective on written notice to the other party, if the other party materially breaches this License
Agreement, and such breach remains uncured 30 days after the non-breaching party provides the breaching party with written notice of such breach, in which event, the non-
breaching party will then deliver a second written notice to the breaching party terminating the License Agreement, in which event the License Agreement, and the licenses
granted under the License Agreement, will terminate on the date specified in such second notice. Either party may terminate the License Agreement, effective immediately upon
written notice to the other party, if the other party: (i) is unable to pay, or fails to pay, its debts as they become due; (ii) becomes insolvent, files or has filed against it, a petition
for voluntary or involuntary bankruptcy or otherwise becomes subject, voluntarily or involuntarily, to any proceeding under any domestic or foreign bankruptcy or insolvency
law; (iii) makes or seeks to make a general assignment for the benefit of its creditors; or (iv) applies for or has appointed a receiver, trustee, custodian, or similar agent
appointed by order of any court of competent jurisdiction to take charge of or sell any material portion of its property or business.

We may terminate the License Agreement at any time upon 90 days’ notice to KR8 provided that, as a condition to such termination, we immediately cease using any Licensor
Products. KR8 may terminate the License Agreement at any time upon 30 days’ notice to us if we fail to pay any portion of the “Initial License Fee,” as defined in the License
Agreement.

Under the License Agreement, on January 19, 2024 we issued 130,000 shares of Class A Common Stock to KR8. On October 23, 2024, we issued 23,704 to KR8 under the
License Agreement. The shares were offered pursuant to the exemption provided in Section 4(a)(2) of the Securities Act and Regulation D promulgated thereunder. KR8
represented that it was an “accredited investor.” No commissions were paid in connection with the sales of the shares to KRS.

Shares Issued Under Smithline Exchange Agreement

On June 3, 2024, the Company issued 50,699 shares of the Company’s Class A Common Stock to Smithline Family Trust II (“Smithline”) pursuant to the Exchange Agreement
dated May 28, 2024 (the “Agreement”).

On June 7, 2024, the Company issued 53,230 shares of the Company’s Class A Common Stock to Smithline pursuant to the Agreement.

On June 25, 2024, the Company issued 8,060 shares of the Company’s Class A Common Stock to Smithline pursuant to the Exchange Agreement.

On August 8, 2024, the Company issued 22,135 shares of the Company’s Class A Common Stock to Smithline pursuant to the Exchange Agreement.

On October 10, 2024, the Company issued 45,770 shares of the Company’s Class A Common Stock to Smithline pursuant to the Exchange Agreement.

On November 12, 2024, the Company issued 22,295 shares of the Company’s Class A Common Stock to Smithline pursuant to the Exchange Agreement.

On December 18, 2024, the Company issued 87,208 shares of the Company’s Class A Common Stock to Smithline pursuant to the Exchange Agreement.

On December 20, 2024, the Company issued 34,500 shares of the Company’s Class A Common Stock to Smithline pursuant to the Exchange Agreement.

The Company issued 119,103 shares of Class A Common Stock in January 2025, 75,350 shares of Class A Common Stock in February 2025, 134,050 shares of Class A
Common Stock in March 2025, 121,591 shares of Class A Common Stock in April 2025, and 479,050 shares of Class A Common Stock from May 1, 2025 to June 4, 2025
pursuant to the Exchange Agreement.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 3(a)(9) of the Securities Act.
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Shares Issued Under Myrtle SEA
As a result of the closing of the Myrtle SEA, the Company issued 102,363 shares of Class A Common Stock to RHI as partial consideration of the Myrtle Purchase Price.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the Securities Act and Rule 506(b) of
Regulation D under the Securities Act, based in part on the representations of the investors. There were no sales commissions paid pursuant to these transactions.

Shares Issued for Senior Notes
As a result of the issuance of the senior note in the principal amount of $840,000, the Company issued 110,876 shares of Class A Common Stock to a note purchaser.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the Securities Act and Rule 506(b) of
Regulation D under the Securities Act, based in part on the representations of the investors. There were no sales commissions paid pursuant to these transactions.

Shares Issued for Consulting Services

On March 5, 2024, the Company issued 45,000 shares of the Company’s Class A Common Stock to Tysadco Partners under the Corporate Development Advisory Agreement
dated effective February 26, 2024.

On July 25, 2024, the board of directors of the Company approved FOXO entering into the Corporate Development Advisory Agreement with C L Talent Inc. (“C. L. Talent”),
(the “Talent Agreement”). As compensation for services to be provided under the Talent Agreement, FOXO issued to C. L. Talent 150,000 shares of the Company’s Class A
Common Stock.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the Securities Act and Rule 506(b) of
Regulation D under the Securities Act, based in part on the representations of the investors. There were no sales commissions paid pursuant to these transactions.

Convertible Promissory Notes and Commitment Shares

On April 28, 2024, we entered into a Securities Purchase Agreement with LGH Investments, LLC, a Wyoming limited liability company (“LGH”), pursuant to which we issued
to LGH a convertible promissory note in the principal amount of $110,000 and 20,000 shares of Class A Common Stock as inducement shares to LGH. The note has a
beneficial ownership limitation of 4.99%.

On May 15, 2024, we entered into a Securities Purchase Agreement with ClearThink, pursuant to which the Company issued to ClearThink a convertible promissory note in the
initial principal amount of $300,000 and 20,000 shares of Class A Common Stock as inducement shares. The note has a beneficial ownership limitation of 4.99%. We entered
two separate amendments to the note with ClearThink which required the issuance of an additional 30,000 shares of Class A Common Stock.

On November 15, 2024, we entered into a Securities Purchase Agreement with LGH, pursuant to which we issued to LGH a convertible promissory note in the initial principal
amount of $220,000 and 12,500 shares of Class A Common Stock as inducement shares to LGH. The note has a beneficial ownership limitation of 4.99%.

On November 18, 2024, we entered into a Securities Purchase Agreement with Lucas Ventures, LLC (“Lucas”), pursuant to which we issued to Lucas a convertible promissory
note in the initial principal amount of $220,000 and 12,500 shares of Class A Common Stock as inducement shares to Lucas. The note has a beneficial ownership limitation of

4.99%.
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On November 20, 2024, we entered into a Securities Purchase Agreement with ClearThink, pursuant to which we issued to ClearThink a convertible promissory note in the
initial principal amount of $220,000 and 12,500 shares of Class A Common Stock as inducement shares to ClearThink. The note has a beneficial ownership limitation of 4.99%.

On December 31, 2024, we entered into a Securities Purchase Agreement with ClearThink, pursuant to which we issued to ClearThink a convertible promissory note in the
initial principal amount of $220,000 and 12,500 shares of Class A Common Stock are issuable as inducement shares to ClearThink. The note has a beneficial ownership
limitation of 4.99%.

On January 21, 2025, we entered into a Securities Purchase Agreement with 1800 Diagonal, pursuant to which we issued to 1800 Diagonal a convertible promissory note in the
initial principal amount of $168,728. The note has a beneficial ownership limitation of 4.99%.

On January 28, 2025, we entered into a Securities Purchase Agreement with ClearThink, pursuant to which we issued to ClearThink a convertible promissory note in the initial
principal amount of $121,000 and 6,250 shares of Class A Common Stock are issuable as inducement shares to ClearThink. The note has a beneficial ownership limitation of
4.99%.

On February 24, 2025, we entered into a Securities Purchase Agreement with 1800 Diagonal, pursuant to which we issued to 1800 Diagonal a convertible promissory note in
the initial principal amount of $112,746. The note has a beneficial ownership limitation of 4.99%.

On January 7, 2025, we entered into a Securities Purchase Agreement with Jefferson Street Capital LLC (“JSC”) pursuant to which we agreed to issue to JSC convertible
promissory notes in the principal amount of up to $1,650,000 and up to a total number of shares of the Company’s Class A Common Stock as a commitment fee equal to 10%
of the purchase price of each of the notes divided by the average VWAP of the Common Stock during the five Trading Days (as defined in the notes) prior to the issuance date
of the respective notes. The per share conversion price into which principal and interest under each note is convertible into shares of the Company’s Class A Common Stock
equals the higher of (i) $0.01 or (ii) the 90% of the lowest daily VWAP on any trading day during the five trading days prior to the respective conversion date. On January 7,
2025, the Company issued to JSC a convertible promissory note in the principal amount of $291,500 and 8,696 commitment shares of the Company’s Class A Common Stock
were issued pursuant to this issuance. On March 6, 2025, the Company issued to JSC a convertible promissory note in the principal amount of $147,015 and 7,160 commitment
shares of the Company’s Class A Common Stock were issued pursuant to this issuance.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the Securities Act and Rule 506(b) of
Regulation D under the Securities Act, based in part on the representations of the investors. There were no sales commissions paid pursuant to these transactions.

Convertible Note Offering
On February 27, 2025, the Company’s Board of Directors approved a convertible promissory note offering of up to $1.5 million of convertible promissory notes.

Three notes were issued on February 27, March 4, and March 7, 2025, respectively, pursuant to this totaling $302,500 and 25,000 commitment shares of the Company’s Class A
Common Stock are issuable pursuant to these note issuances.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the Securities Act and Rule 506(b) of
Regulation D under the Securities Act, based in part on the representations of the investors.

Shares Issued Pursuant to Note Conversions
On November 11, 2024, LGH Investments, LLC was issued 36,000 shares of Class A Common Stock pursuant to a note conversion.
On November 11, 2024, IG Holdings was issued 22,500 shares of Class A Common Stock pursuant to a note conversion.
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On November 18, 2024, IG Holdings was issued 19,000 shares of Class A Common Stock pursuant to a note conversion.

On November 26, 2024, ClearThink was issued 33,334 shares of Class A Common Stock pursuant to a note conversion.

On December 13, 2024, ClearThink was issued 32,000 shares of Class A Common Stock pursuant to a note conversion.

On January 2, 2025, ClearThink was issued 65,248 shares of Class A Common Stock pursuant to a note conversion.

On January 15, 2025, we issued 4,334 shares of our Class A Common Stock in exchange for the balance of our promissory note issued to LGH Investments on April 3, 2024.
In January 2025, we issued 118,650 shares of our Class A Common Stock in exchange for the balance of our promissory note issued to 1800 Diagonal on July 22, 2024.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 3(a)(9) of the Securities Act.

Shares Issued Pursuant to Finder's Fee Agreement

On January 13, 2025, we issued to J.H. Darbie & Co., Inc. 21,286 shares of Class A Common Stock pursuant to the Finder’s Fee Agreement and 1,587 share of Class A
Common Stock were issued for services provided under a placement agreement.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the Securities Act and Rule 506(b) of
Regulation D under the Securities Act, based in part on the representations of the investor. There were no sales commissions paid pursuant to this transaction.

Shares Issued Pursuant to Exchange Agreements

On January 3, 2024, we issued to ClearThink a promissory note in the principal amount of $75,000. On January 3, 2025, we entered into an Exchange Agreement with
ClearThink pursuant to which the note was exchanged for 32,475 shares of Class A Common Stock.

On January 30, 2024, we issued to ClearThink a promissory note in the principal amount of up to $750,000 ($408,000 of which funded and $612,000 of which is currently
owing). On January 10, 2025, we entered into an Exchange Agreement with ClearThink pursuant to which $200,000 owing under the note was exchanged for 77,322 shares of
Class A Common Stock. On January 27, 2025, we entered into an Exchange Agreement with ClearThink pursuant to which $250,000 owing under the note was exchanged for
96,652 shares of Class A Common Stock. On March 18, 2025, we entered into an Exchange Agreement with ClearThink pursuant to which the remaining $241,380 owing
under the note was exchanged for 160,920 shares of Class A Common Stock.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 3(a)(9) of the Securities Act.

Shares Issued Pursuant to Silverback Note

On August 10, 2021, SCCH and RHI issued a convertible promissory note to Western Healthcare, LLC in the principal amount of $1,583,007. On February 26, 2025, the note
was subsequently assigned/sold by Western Healthcare, LLC to Silverback Capital Corporation. We have assumed all obligations and liabilities under the note by issuing the
Amended and Restated Convertible Promissory Note in the principal amount of $1,080,357 issued to the Silverback (the “Silverback Note”). The Silverback Note is
convertible, in whole or in part, into shares of Common Stock, at 90% (representing a discount rate of 10%) multiplied by the average VWAP of the five trading days
immediately prior to the date the Conversion Notice is tendered by the holder. The Silverback Note shall bear no interest and the principal will be due and payable on February
26, 2026.

As of May 27, 2025, we have issued an aggregate of 533,160 shares of Common Stock to Silverback pursuant to conversions of the Silverback Note.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 3(a)(9) of the Securities Act.

Series A Preferred Stock Issuances

On December 5, 2024, we entered into the Exchange Agreement with RCHI and RHI. Pursuant to the Exchange Agreement, $21,000,000 of the principal of the Note was
exchanged for 21,000 shares (the “Exchange Shares”) of the Company’s Series A Preferred Stock. The Exchange Agreement closed on December 5, 2024.

On December 6 and 7, 2024, respectively, we received three separate letter requests from the Purchaser to exchange an aggregate of $2,240,000 into $2,464,000 of $1,000
stated value Series A Preferred Stock (2,464 shares).
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On April 4, 2025, the Company sold 375 shares of its Series A Preferred Stock to an institutional investor for $325,000.
On April 15, 2025, the Company sold 275 shares of its Series A Preferred Stock to an institutional investor for $275,000.
On May 8, 2025, the Company sold 550 shares of its Series A Preferred Stock to an institutional investor for $550,000.
On May 19, 2025, the Company sold 550 shares of its Series A Preferred Stock to an institutional investor for $550,000.
On June 3, 2025, the Company sold 550 shares of its Series A Preferred Stock to an institutional investor for $550,000.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the Securities Act and Rule 506(b) of
Regulation D under the Securities Act, based in part on the representations of the investors. There were no sales commissions paid pursuant to these transactions.

Shares Issued Pursuant to Series A Conversions

On December 30, 2024, a holder of Series A Preferred Stock was issued 200,000 shares of Class A Common Stock pursuant to the conversion of 517.05 shares of Series A
Preferred Stock.

On December 31, 2024, a holder of Series A Preferred Stock was issued 52,500 shares of Class A Common Stock pursuant to the conversion of 135.7965 shares of Series A
Preferred Stock.

On January 2, 2025, a holder of Series A Preferred Stock was issued 104,831 shares of Class A Common Stock pursuant to the conversion of 271.1535 shares of Series A
Preferred Stock.

In February 2025, a holder of Series A Preferred Stock was issued 146,015 shares of Class A Common Stock pursuant to the conversions of 308 shares of Series A Preferred
Stock.

In May 2025, a holder of Series A Preferred Stock was issued 1,499,926 shares of Class A Common Stock pursuant to the conversions of 1,232 shares of Series A Preferred
Stock.

On May 19, 2025, a holder of Series A Preferred Stock was issued 20,000 shares of Class A Common Stock pursuant to the conversions of 12.09312 shares of Series A
Preferred Stock.

On May 19, 2025, a holder of Series A Preferred Stock was issued 218,535 shares of Class A Common Stock pursuant to the conversions of 137 shares of Series A Preferred
Stock.

On May 20, 2025, a holder of Series A Preferred Stock was issued 130,000 shares of Class A Common Stock pursuant to the conversions of 76.13658 shares of Series A
Preferred Stock.

On May 21, 2025, a holder of Series A Preferred Stock was issued 150,000 shares of Class A Common Stock pursuant to the conversions of 84.6072 shares of Series A
Preferred Stock.

On May 22, 2025, a holder of Series A Preferred Stock was issued 77,000 shares of Class A Common Stock pursuant to the conversions of 41.908482 shares of Series A
Preferred Stock.

On May 23, 2025, a holder of Series A Preferred Stock was issued 50,000 shares of Class A Common Stock pursuant to the conversions of 25.9461 shares of Series A Preferred
Stock.

On May 27, 2025, a holder of Series A Preferred Stock was issued 250,000 shares of Class A Common Stock pursuant to the conversions of 123.813 shares of Series A
Preferred Stock.

On May 28, 2025, a holder of Series A Preferred Stock was issued 175,000 shares of Class A Common Stock pursuant to the conversions of 81.8181 shares of Series A
Preferred Stock.

On May 28, 2025, a holder of Series A Preferred Stock was issued 175,000 shares of Class A Common Stock pursuant to the conversions of 81.8181 shares of Series A
Preferred Stock.

On May 29, 2025, a holder of Series A Preferred Stock was issued 200,000 shares of Class A Common Stock pursuant to the conversions of 88.0128 shares of Series A
Preferred Stock.

On May 30, 2025, a holder of Series A Preferred Stock was issued 200,000 shares of Class A Common Stock pursuant to the conversions of 82.4184 shares of Series A
Preferred Stock.

On May 30, 2025, a holder of Series A Preferred Stock was issued 250,000 shares of Class A Common Stock pursuant to the conversions of 103.023 shares of Series A
Preferred Stock.

On June 3, 2025, a holder of Series A Preferred Stock was issued 250,000 shares of Class A Common Stock pursuant to the conversions of 94.95 shares of Series A Preferred
Stock.

On June 4, 2025, a holder of Series A Preferred Stock was issued 125,000 shares of Class A Common Stock pursuant to the conversions of 45.63 shares of Series A Preferred
Stock.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 3(a)(9) of the Securities Act.

Series B Preferred Stock Issuances



On January 17, 2025, a shareholder of the Company acted by way of non-unanimous majority written consent action (in lieu of a special meeting of stockholders) to approve
the automatic exchange of Senior PIK Notes. Effective as of 5:00 pm Eastern Time on January 22, 2025, the automatic exchange was completed and an aggregate of 3,457.5
shares of Series B Preferred Stock were issued to the holders of Senior PIK Notes and the Senior PIK Notes were cancelled and satisfied in full.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 3(a)(9) of the Securities Act.

Series C Preferred Stock Issuances

On December 27, 2024, a holder of Senior PIK Notes acquired 120 shares of Series C Preferred Stock for $100,000 and in doing so, on January 17, 2025, exchanged 100 shares
of Series B Preferred Stock for 150 shares of Series C Preferred Stock.

On February 28, 2025, a previous holder of Senior PIK Notes purchased 60 shares of Series C Preferred Stock for $50,000 and, in doing so, exchanged 50 shares of Series B
Preferred Stock for 75 shares of Series C Preferred Stock.

On May 30, 2025, a previous holder of Senior PIK Notes purchased 60 shares of Series C Preferred Stock for $50,000 and, in doing so, exchanged 50 shares of Series B
Preferred Stock for 75 shares of Series C Preferred Stock.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the Securities Act and Rule 506(b) of
Regulation D under the Securities Act and Section and 3(a)(9) of the Securities Act, based in part on the representations of the investors.

Series D Preferred Stock Issuances
On December 5, 2024, we entered into the White Termination Agreement pursuant to which the Services Agreement is to be terminated. The agreement provided for the
issuance of 3,000 shares of Series D Preferred Stock (as defined) pursuant to the KR8 Termination Agreement (as defined) in full satisfaction of all amounts owing to KRS8

under the MSSA.
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On December 23, 2024, we entered into the Shares for Services Agreement with Mitchell Silberberg & Knupp LLP (“MSK?”). Pursuant to the agreement, we agreed to issue to
MSK 1,311.70 shares of Series D Preferred Stock in satisfaction of the $1,107,406 owed to MSK for legal services previously provided by MSK to the Company.

The securities issued above were made in reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the Securities Act and Rule 506(b) of
Regulation D under the Securities Act, based in part on the representations of the investors. There were no sales commissions paid pursuant to these transactions.

Finders Agreement and Commissions

We are required to pay commissions to J.H. Darbie & Co., Inc. (“J.H. Darbie”) pursuant to various agreements below.

Private Placement Engagement

On July 25, 2024, FOXO engaged J.H. Darbie, on an exclusive basis, to provide services in connection with private placements (the “Engagement”). The term of the
Engagement was 120 days, subject to early termination provisions in the Engagement. Under the Engagement, J.H. Darbie has a right of first refusal for all financing, cash,
common stock or convertible securities, debt or equity, for six months after the termination of the Engagement. As compensation for the services performed under the
Engagement, the Company issued to J. H. Darbie 13,896 shares of its Class A Common Stock valued at $30,000 effective in January 2025.

As additional compensation for the services to be rendered by J.H. Darbie under the Engagement, FOXO will (i) pay a cash fee to J.H. Darbie equal to 3% of the principal
amount of the securities to be exchanged and 5% of gross proceeds raised from the sale of the securities to customers of J.H. Darbie; and (ii) issue to J.H. Darbie warrants to
purchase a number of shares of the Company’s Class A Common Stock equal to the cash fee.

On November 7, 2024, FOXO and J.H. Darbie entered into an amendment to the Engagement pursuant to which the compensation for the services to be rendered by J.H.
Darbie was revised to a cash fee equal to $175,000 for advising, 10% of gross proceeds raised from the sale of the securities to customers of J.H. Darbie, and Common Stock

with value equal to 5% of the cash fee. The common stock issued will have piggyback rights and be priced at the closing price the date the offering closes.

On November 22, 2024, FOXO and J.H. Darbie entered into an amendment to the Engagement pursuant to which the scope of the engagement was revised to an exchange of
debt from existing lenders of FOXO to equity. During the year ended December 31, 2024, no shares or warrants were issued to J.H Darbie under this Engagement.

Finder’s Fee Agreement

On October 9, 2023, the Company entered into the Finder’s Agreement, by and between the Company and the finder. Pursuant to the Finder’s Agreement the Company agreed
to pay the Finder a cash fee equal to 4% of the gross proceeds received by the Company from the equity transactions contemplated by the Second Strata Purchase Agreement.
The Company also agreed to issue to the finder a 5-year warrant to purchase shares of the Company’s Class A Common Stock equal to 1% warrant coverage based on the
amount raised from the equity transactions with an exercise price per share equal to 110% of the transaction (as defined in the Finder Agreement) or the public market closing
price of the Company’s Common Stock on the date of the transaction, whichever is lower, subject to anti-dilutive price protection and participating registration rights. In
addition, under the Finder Agreement, the Company was obligated to pay the finder a 3% to 7% cash fees and 7% warrant coverage based on the gross cash proceeds from the
issuances of the certain promissory notes payable.
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Finders Warrants and Amendment to Finder s Agreement

Pursuant to the terms of the Finder’s Agreement, discussed above, and in connection with a private placement of the Company’s Class A Common Stock under the Strata
Purchase Agreement during the three months ended December 31, 2023, which is discussed above, the Company issued or was obligated to issue to the Finder 25,672 warrants
to acquire shares of the Company’s common stock under the terms of the Finder’s Agreement. The warrants had a five-year term and were exercisable into shares of the
Company’s Class A Common Stock at a weighted average exercise price of $1.324 per share. In addition, in connection with the issuances of the ClearThink Notes, the LGH
Note Payable and IG Note Payable through August 22, 2024, the Company was obligated to issue 191,179 additional warrants to purchase shares of the Company’s common
stock under the terms of the Finder’s Agreement. The additional warrants had a five-year term and were exercisable into shares of the Company’s Class A Common Stock at a
weighted average exercise price of $0.324 per share.

On August 22, 2024, the Company entered into an amendment to the Finder Agreement (the “Amended Finder’s Agreement”) in which the Company agreed to issue to the
Finder 44,673 shares of its Class A Common Stock for the termination of all the Finder’s common stock warrants and outstanding cash fees owed as of that date. Also, pursuant
to the Amended Finder’s Agreement, the Finder will no longer receive a cash fee for any equity/convertible debt financing except for an equity line of credit in which case the
cash fee will be 4%. Compensation for an equity/convertible debt financing will be made in the form of common stock equal to 14% of the gross proceeds of an
equity/convertible debt financing and 10% of a non-dilutive debt financing.

Item 16. Exhibits and financial statement schedules.

Exhibit Referenced Filing
No. Description Included Form Exhibit Date
2.1+  Agreement and Plan of Merger, dated as of February 24, 2022, by_and among_Delwinds Insurance = By Reference 8-K 2.1 March 2,
Acquisition Corp., FOXO Technologies Inc., DWIN Merger Sub Inc.,_and DIAC Sponsor LLC, in its 2022
capacity as Purchaser Representative thereunder.
2.2 Amendment to Agreement and Plan of Merger, dated as of April 26, 2022, by and among_Delwinds By Reference 8-K 2.1 April 27,
Insurance Acquisition Corp., FOXO Technologies Inc. and DIAC Sponsor LLC, in its capacity as 2022

Purchaser Representative.

2.3 Amendment No. 2 to Agreement and Plan of Merger, dated as of July 6, 2022, by and among Delwinds By Reference 8-K 2.1 July 6, 2022

Purchaser Representative.

2.4 Amendment No. 3 to Agreement and Plan of Merger, dated as of August 12, 2022, by and among By Reference 8-K 2.1 August 12,
Delwinds Insurance Acquisition Corp.,_ FOXO Technologies Inc. and DIAC Sponsor LLC, in its 2022
capacity as Purchaser Representative.

2.5 Merger Agreement, dated January 10, 2023, by and between (i)_FOXO Technologies Inc., (ii) FOXO By Reference 8-K 2.1 January 12,
Life Insurance Company (fka Memorial Insurance Company of America), (iii)_ FOXO Life, LLC and 2023
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https://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex2-1_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex2-1_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022010375/ea156208ex2-1_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022022006/ea158962ex2-1_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022022006/ea158962ex2-1_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022022006/ea158962ex2-1_delwindsacq.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022037669/ea162523ex2-1_delwinds.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022037669/ea162523ex2-1_delwinds.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022037669/ea162523ex2-1_delwinds.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022047131/ea164207ex2-1_delwinds.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022047131/ea164207ex2-1_delwinds.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022047131/ea164207ex2-1_delwinds.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390023002518/ea171602ex2-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390023002518/ea171602ex2-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390023002518/ea171602ex2-1_foxotech.htm
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3.2

33

3.4

3.5

3.6

3.7

3.8

3.9

3.10

3.11

3.12

4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

Certificate of Incorporation of FOXO Technologies Inc.

Certificate of Amendment to Certificate of Incorporation of FOXO Technologies Inc. filed October 31,

2023.

Certificate of Amendment to Certificate of Incorporation filed April 22, 2025

Amended and Restated Bylaws

Certificate of Designation filed with the Delaware Secretary of State on October 18, 2024

Amended and Restated Certificate of Designation for Series A Preferred Stock filed with the Delaware
Secretary of State on December 27, 2024

Certificate of Designation for Series B Preferred Stock filed with the Delaware Secretary of State on
November 27, 2024

Amendment to the Certificate of Designation (Series B Preferred Stock) filed with the Delaware
Secretary of State on May 16, 2025

Certificate of Designation for Series C Preferred Stock filed with the Delaware Secretary of State on
November 27, 2024

Amendment to the Certificate of Designation (Series C Preferred Stock) filed with the Delaware
Secretary of State on May 16, 2025

Certificate of Designation for Series D Preferred Stock filed with the Delaware Secretary of State on
December 6, 2024

Amendment to the Certificate of Designation filed with the Delaware Secretary of State on March 31
2025

Warrant Agreement, dated December 10, 2020, between Delwinds and Continental Stock Transfer &

Trust Company, as Warrant Agent.

Form of Assumed Warrant.

Form of 15% Senior Promissory Note.

Demand Promissory Note.

Demand Promissory Note 2.

Promissory Note issued on January 30, 2024 to ClearThink Capital Partners, LLC in the principal
amount of up to $750,000

Form of Senior Note
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https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex3-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390023082859/ea187653ex3-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390023082859/ea187653ex3-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000164117225006498/ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000149315224042473/ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000149315224042270/ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000149315225000093/ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000149315225000093/ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000149315224048710/ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000149315224048710/ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000164117225011616/ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000164117225011616/ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000149315224048710/ex3-2.htm
https://www.sec.gov/Archives/edgar/data/1812360/000149315224048710/ex3-2.htm
https://www.sec.gov/Archives/edgar/data/1812360/000164117225011616/ex3-2.htm
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Promissory Note in the Principal Amount of $500,000 issued to Mark White

Opinion of Business Legal Advisors, LLC

Investment Management Trust Agreement, dated December 10, 2020, by and between the Delwinds and
Continental Stock Transfer & Trust Company, as trustee.

Registration Rights Agreement, dated December 10, 2020, by and among Delwinds and certain security
holders.

Securities Subscription Agreement, dated May 28, 2020, by _and between Delwinds and DIAC Sponsor
LLC.

Form of Backstop Subscription Agreements, dated February 24, 2022, by and between Delwinds and
the Subscription investors thereto.

FOXO Technologies Inc. 2022 Equity Incentive Plan, as amended.

2022 Management Contingent Share Plan (including Notice of Grant)

FOXO Technologies Inc. 2020 Equity Incentive Plan.

Form of FOXO Technologies Inc. 2020 Equity Incentive Plan Award Agreements.

Common Stock Purchase Agreement, dated as of February 24, 2022, by and between Delwinds and
Cantor.

Registration Rights Agreement, dated as of February 24, 2022, by and between Delwinds and Cantor.

Representative and the stockholders of FOXO party thereto.

Form of Voting Agreement, dated as of February 24, 2022, by and among_Delwinds, FOXO and the
stockholders of FOXO party thereto.
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10.21+

10.22*

10.23*

10.24*

10.25*

10.26*

10.27

10.28
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Form of Non-Competition Agreement, effective as of February 24, 2022, by and among_Delwinds,
FOXO and the stockholders of FOXO party thereto.

Forward Share Purchase Agreement, dated September 13, 2022, by and between (i)_Delwinds, (ii)
Meteora Special Opportunity Fund I, LP, a Delaware limited partnership (“MSOF”), (iii)_ Meteora Select
Trading_Opportunities Master, LP, a Cayman Islands limited partnership (“MSTO”) and (iv) Meteora
Capital Partners, LP, a Delaware limited partnership.

Form of Revised Backstop Subscription Agreement, dated September 13, 2022.

Insider Letter Amendment.

Form of Indemnification Agreement.

Form of Senior Promissory Note Purchase Agreement.

Placement Agency Agreement.

Form of Lock-Up Release Agreement.

Technologies Inc. (now known as FOXO Technologies Operating_ Company)_and purchaser signatories
thereto.

Employment Agreement of Jon Sabes.

Tyler Danielson’s Offer Letter.

Amended and Restated Employment Agreement of Brian Chen.

Michael Will’s Offer Letter.

Amended and Restated Securities Purchase Agreement.

Exchange Offer General Release Agreement.

Amendment No. | to Senior Promissory Note Purchase Agreement.
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10.38*

10.39

10.40

10.41

10.42

10.43
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PIK Note Offer to Amend General Release Agreement.

Amendment No. 1 to Senior Promissory Note

Form of General Release Agreement.

Form of Stock Purchase Agreement.

Form of Registration Rights Agreement.

Shares for Services Agreement, dated as of September 19, 2023, by and between FOXO Technologies
Inc. and Mitchell Silberberg & Knupp LLP.

Shares for Services Agreement, dated as of September 19, 2023, by and between FOXO Technologies
Inc. and Joseph Gunner & Co., LLC.

Interim Employment Agreement of Mark White.

Interim Employment Agreement of Martin Ward.

Strata Purchase Agreement, dated as of October 13, 2023, by and between the Company and ClearThink
Capital Partners, LLC.

Amendment No. | dated August 13, 2024 to the Strata Purchase Agreement dated October 13, 2023
with ClearThink Capital Partners, LLC

Amended and Restated Strata Purchase Agreement dated May 15, 2025

Supplement to Strata Purchase Agreement, dated as of October 13, 2023, by and between the Company,
and ClearThink Capital Partners, LLC.

Securities Purchase Agreement, dated as of October 13, 2023, by and between the Company and
ClearThink Capital Partners, LLC.

Registration Rights Agreement, dated as of October 13, 2023, by and between the Company_and
ClearThink Capital Partners, LLC.

Master Software and Services Agreement with KR8 AT Inc. effective January 12, 2024
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10.57*
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10.59

Termination Agreement dated December 6, 2024 by and between FOXO Technologies Inc. and KRS8 Al
Inc.

Amendment No. 1 to Termination Agreement dated effective December 6, 2024 by and between FOXO
Technologies Inc. and KR8 Al Inc.

of Puritan Partners LLC, on the one hand, and FOXO Technologies Inc. and its subsidiaries, on the
other hand.

Finder’s Fee Agreement, dated as of October 9, 2023, between the Company and J.H. Darbie & Co.
Inc.

Exchange Agreement with Smithline Family Trust IT dated May 28, 2024

Corporate Development Advisory Agreement dated July 25, 2024 with C L Talent Inc.

Engagement of J.H. Darbie & Co., Inc. dated July 25, 2024

Services Agreement July 25, 2024 with Mark White

KRS8 Al Inc.

Purchase Agreement dated January 30, 2024 with ClearThink Capital Partners, LLC
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Form of Securities Purchase Agreement for Senior Notes

Share Exchange Agreement dated June 10, 2024 by,_between,_and among_ by and among FOXO
Technologies Inc., Myrtle Recovery Centers, Inc., and Rennova Health, Inc.

Share Exchange Agreement dated June 10, 2024 by and among FOXO Technologies Inc.,_Rennova

Rennova Health, Inc.

Shares for Services Agreement dated December 23, 2024 with Mitchell Silberberg & Knupp LLP

Registration Rights Agreement dated December 23, 2024 with Mitchell Silberberg & Knupp LLP

Code of Conduct and Ethics.

Letter from Grant Thornton LLP to the SEC dated September 21, 2022.

Letter dated June 15, 2023 from KPMG LLP to the U.S. Securities and Exchange Commission.

Letter from EisnerAmper LLP Dated January 5, 2024 Regarding Change in Certifying Accountant

List of Subsidiaries.
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https://www.sec.gov/Archives/edgar/data/1812360/000149315224052304/ex99-2.htm
https://www.sec.gov/Archives/edgar/data/1812360/000164117225004858/ex10-66.htm
https://www.sec.gov/Archives/edgar/data/1812360/000164117225004858/ex10-67.htm
https://www.sec.gov/Archives/edgar/data/1812360/000164117225004858/ex10-68.htm
https://www.sec.gov/Archives/edgar/data/1812360/000164117225008404/ex10-69.htm
https://content.equisolve.net/foxotechnologies/sec/0001641172-25-013877/for_pdf/ex10-71.htm
https://content.equisolve.net/foxotechnologies/sec/0001641172-25-013877/for_pdf/ex10-72.htm
https://content.equisolve.net/foxotechnologies/sec/0001641172-25-013877/for_pdf/ex10-73.htm
https://content.equisolve.net/foxotechnologies/sec/0001641172-25-013877/for_pdf/ex10-74.htm
https://content.equisolve.net/foxotechnologies/sec/0001641172-25-013877/for_pdf/ex10-75.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex14-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390022057723/ea166084ex16-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390023049058/ea180406ex16-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390024001624/ea191254ex16-1_foxotech.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390023024912/f10k2022ex21-1_foxotech.htm

23.1

23.2

24.1

97.1

101.INS#

101.SCH#

101.CAL#

101.DEF#

101.LAB#

101.PRE#

104

107

Consent of Kreit & Chiu CPA LLP,_ independent registered public accounting_firm of FOXO Filed Herewith
Technologies Inc.

Consent of Business Legal Advisors, LLC (included in Exhibit 5.1).

Power of Attorney (included on the signature page of the initial filing of this registration statement).

Clawback Policy By Reference
Inline XBRL Instance Document.

Inline XBRL Taxonomy Extension Schema.

Inline XBRL Taxonomy Extension Calculation Linkbase Document.

Inline XBRL Taxonomy Extension Definition Linkbase Document.

Inline XBRL Taxonomy Extension Label Linkbase Document.

Inline XBRL Taxonomy Extension Presentation Linkbase Document

Cover Page Interactive Data File (embedded within the Inline XBRL document).

Filing Fee Table Filed Herewith

furnished to the SEC upon request.

Indicates management contract or compensatory plan or arrangement.
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Filed as exhibits to the Company’s Form 10-K for the year ended December 31, 2024 with corresponding exhibit numbers and incorporated herein by reference.
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https://content.equisolve.net/foxotechnologies/sec/0001641172-25-013877/for_pdf/ex5-1.htm
https://www.sec.gov/Archives/edgar/data/1812360/000121390024050377/ea020684001ex97-1_foxotech.htm
https://content.equisolve.net/foxotechnologies/sec/0001641172-25-013877/for_pdf/ex107.htm

Item 17. Undertakings.
The undersigned registrant hereby undertakes:
1. To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement to:
i.  Include any prospectus required by Section 10(a)(3) of the Securities Act.

ii. Reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective amendment thereof)
which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement. Notwithstanding the foregoing,
any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and any
deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the SEC pursuant to Rule
424(b) if, in the aggregate, the changes in volume and price represent no more than a 20% change in the maximum aggregate offering price set forth in the
“Calculation of Registration Fee” table in the effective registration statement; and

iii. Include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material change to such
information in the registration statement;

provided, however, that paragraphs (1)(i), (ii) and (iii) do not apply if the information required to be included in a post-effective amendment by those paragraphs is contained in
reports filed with or furnished to the Commission by the registrant pursuant to Section 13 or Section 15(d) of the Securities Exchange Act of 1934 that are incorporated by
reference in the registration statement, or is contained in a form of prospectus filed pursuant to Rule 424(b) that is part of the registration statement.

2. That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new registration statement
relating to securities offered therein, and the offering of the securities at that time shall be deemed to be the initial bona fide offering thereof;

3. To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the offering;

4. That, for the purpose of determining liability under the Securities Act to any purchaser, each prospectus filed pursuant to Rule 424(b) as part of a registration statement
relating to an offering, other than registration statements relying on Rule 430B or other than prospectuses filed in reliance on Rule 430A, shall be deemed to be part of
and included in the registration statement as of the date it is first used after effectiveness. Provided, however, that no statement made in a registration statement or
prospectus that is part of the registration statement or made in a document incorporated or deemed incorporated by reference into the registration statement or
prospectus that is part of the registration statement will, as to a purchaser with a time of contract of sale prior to such first use, supersede or modify any statement that
was made in the registration statement or prospectus that was part of the registration statement or made in any such document immediately prior to such date of first
use.

The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the registrant’s annual report
pursuant to section 13(a) or section 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an employee benefit plan’s annual report pursuant to
section 15(d) of the Securities Exchange Act 0f1934) that is incorporated by reference in the registration statement shall be deemed to be a new registration statement relating to
the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the registrant pursuant to the
foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the SEC such indemnification is against public policy as expressed in the Securities Act
and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a
director, officer or controlling person of the registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in
connection with the securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of
appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final adjudication
of such issue.
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SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, as amended, the registrant has duly caused this registration statement on Form S-1 to be signed on its behalf
by the undersigned, thereunto duly authorized, in West Palm Beach, Florida, on June 5, 2025.

FOXO TECHNOLOGIES INC.

By: /s/ Seamus Lagan
Name: Seamus Lagan
Title:  Chief Executive Officer (Principal Executive Officer)

By: /s/ Martin Ward

Name: Martin Ward

Title:  Interim Chief Financial Officer (Principal Financial and
Accounting Officer)

POWER OF ATTORNEY

KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below hereby constitutes and appoints Seamus Lagan and Martin Ward,
and each of them, either of whom may act without the joinder of the other, as the undersigned’s true and lawful attorney-in-fact and agent, with full power of substitution and
resubstitution, for the undersigned and in the undersigned’s name, place and stead in any and all capacities, in connection with this registration statement, including to sign in
the name and on behalf of the undersigned, this registration statement and any and all amendments thereto, including post-effective amendments and registrations filed pursuant
to Rule 462 under the U.S. Securities Act of 1933, and to file the same, with all exhibits thereto, and other documents in connection therewith, with the U.S. Securities and
Exchange Commission, granting unto such attorney-in-fact and agent full power and authority to do and perform each and every act and thing requisite and necessary to be
done in and about the premises, as fully to all intents and purposes as the undersigned might or could do in person, hereby ratifying and confirming all that said attorney-in-fact
and agents, or his substitute, may lawfully do or cause to be done by virtue hereof.

Pursuant to the requirements of the Securities Act of 1933, as amended, this registration statement has been signed below by the following persons in the capacities
indicated:

Signature Position Date
/s/ Seamus Lagan Chief Executive Officer and Director June 5, 2025
Seamus Lagan (Principal Executive Officer)
/s/ Martin Ward Interim Chief Financial Officer June 5, 2025
Martin Ward (Principal Financial and Accounting Officer)
/s/ Francis Colt deWolf 111 Director June 5, 2025
Francis Colt deWolf IIT
/s/ Bret Barnes Director June 5, 2025
Bret Barnes
/s/ Mark White Director June 5, 2025
Mark White
/s/ Trevor Langley Chairman June 5, 2025
Trevor Langley
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Exhibit 5.1

BUSINESS LEGAL ADVISORS

doBLA

14888 Auburn Sky Drive, Draper, UT 84020 Brian Higley

(801) 634-1984 Attorney at Law

brian@businesslegaladvisor.com Licensed in Utah
June 5, 2025

Seamus Lagan, CEO

FOXO Technologies Inc.
477 South Rosemary Avenue
Suite 224

West Palm Beach, FL 33401

Re: Registration Statement on Form S-1
Dear Mr. Lagan:

I have acted as counsel for FOXO Technologies Inc., a Delaware corporation (the “Company”) in connection with the Company’s Registration Statement on Form S-1
(the “Registration Statement”) filed with the U.S. Securities and Exchange Commission under the Securities Act of 1933, as amended.

I have reviewed the Registration Statement, including the prospectus (the “Prospectus”) that is a part of the Registration Statement. The Registration Statement
registers the offering and sale by a certain selling stockholders of the Company of up to 10,000,000 shares of the Company’s Class A Common Stock (the “Shares”) to be
issued.

In connection with this opinion, I have reviewed originals or copies (certified or otherwise identified to my satisfaction) of the Company’s Certificate of Incorporation,
the Company’s Bylaws, resolutions adopted by the Company’s Board of Directors, the Registration Statement, the exhibits to the Registration Statement, and such other
records, documents, statutes and decisions, and such certificates or comparable documents of public officials and of officers and representatives of the Company, and have
made such inquiries of such officers and representatives, as I have deemed relevant in rendering this opinion.

In such examination, I have assumed the genuineness of all signatures, the legal capacity of all natural persons, the authenticity of all documents submitted to me as
originals, the conformity to original documents of all documents submitted to me as certified, conformed or photostatic copies and the authenticity of the originals of such latter

documents.

The opinions expressed below are limited to the laws of the State of Delaware (including the applicable provisions of the Delaware Constitution, applicable judicial
and regulatory decisions interpreting these laws, and applicable rules and regulations underlying these laws) and the federal laws of the United States.

Based on the foregoing and in reliance thereon and subject to the assumptions, qualifications and limitations set forth herein, I am of the opinion that pursuant to the
corporate laws of the State of Delaware, including all relevant provisions of the state constitution and all judicial interpretations interpreting such provisions, the Shares, when

issued, will be legally issued, fully paid and non-assessable.

I hereby consent to the filing of this opinion as an exhibit to the Registration Statement and to the use of my firm’s name in the related Prospectus under the heading
“Legal Matters.”

Very truly yours,

/s/ Brian Higley
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SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement (this “Agreement™) is dated as of April 4, 2025
between Foxo Technologies Inc., a Delaware corporation (the “Company™), and each purchaser
identified on the signature pages hereto (each, including its successors and assigns, a “Purchaser”
and collectively, the “Purchasers™).

WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant
to Section 4(a)(2) of the Securities Act (as defined below), and Rule 506 promulgated thereunder,
the Company desires to issue and sell to each Purchaser, and each Purchaser, severally and not
jointly, desires to purchase from the Company, securities of the Company as more fully deseribed
in this Agreement.

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this
Agreement, and for other good and valuable consideration the receipt and adequacy of which are
hereby acknowledged, the Company and each Purchaser agree as follows:

ARTICLE L
DEFINITIONS

1.1 Definitions. In addition to the terms defined elsewhere in this Agreement: (a)
capitalized terms that are not otherwise defined herein have the meanings given to such terms in
the Certificate of Designation (as defined herein), and (b) the following terms have the meanings
set forth in this Section 1.1:

“Action” shall have the meaning ascribed to such term in Section 3.1(7).
“Affiliate™ means any Person that, directly or indirectly through one or more

intermediaries, contrals or is controlled by or is under common control with a Person, as
such terms are used in and construed under Rule 405 under the Securities Act.

“Board of Directors™ means the board of directors of the Company.

“Business Day” means any day other than Saturday, Sunday or other day on which
commercial banks in The City of New York are authorized or required by law to remain
closed.

“Certificate of Designation™ means the Certificate of Designation filed prior to the
date hereof by the Company with the Secretary of State of Delaware.

“Closing™ means the closing of the purchase and sale of the Securntties pursuant to
Section 2.1.

“Closing Date™ means the Trading Day on which all of the Transaction Documents
have been executed and deliverad by the applicable parties thereto, and all conditions
precedent to (1) the Purchasers’ obligations to pay the Subscription Amount and (i1) the
Company’s obligations to deliver the Securities, in each case, have been satisfied or
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waived.
“Commission” means the United States Securities and Exchange Commission.

“Common Stock™ means the commeon stock of the Company, par value $0.0001 per
share, and any other class of securities into which such securities may hereafter be
reclassified or changed.

“Common_Stock Egquivalents” means any securities of the Company or the
Subsidiaries which would entitle the holder thereof to acquire at any time Common Stock,
including, without limitation, any debt, preferred stock, right, option, warrant or other
instrument that is at any time convertible into or exercisable or exchangeable for, or
otherwise entitles the holder thereof to receive, Common Stock.

“Conversion Price” shall have the meaning ascribed to such term in the Certificate
of Designation.

“Conversion Shares” shall have the meaning ascribed to such term in the Certificate
of Designation.

“Disclosure Schedules™ shall have the meaning ascribed to such term in Section
3.1

“Disclosure Time™ means, (1) if this Agreement 1s signed on a day that 1s not a
Trading Day or after 9:00 a.m. (New York City time) and before midnight (New York City
time) on any Trading Day, 9:01 am. (New York City time) on the Trading Day
immediately following the date hereof, and (ii) if this Agreement is signed between
midnight (New York City time) and 2:00 a.m. (New York City time) on any Trading Day,
no later than 9:01 a.m. (New York City time) on the date hereof.

“Effective Date™ means the earliest of the date that (a) the initial Registration
Statement has been declared effective by the Commission, (b) all of the Underlying Shares
have been sold pursuant to Rule 144 or may be sold pursuant to Rule 144 without the
requirement for the Company to be in compliance with the current public information
required under Rule 144 and without volume or manner-of-sale restrictions, (¢) following
the one year anniversary of the Closing Date provided that a holder of Underlying Shares
is not an Affiliate of the Company, or (d) all of the Underlving Shares may be sold pursuant
to an exemption from registration under Section 4(a)(1) of the Securities Act without
volume or mammner-of-sale restrictions and Company counsel has delivered to such holders
a standing written unqualified opinion that resales may then be made by such holders of
the Underlving Shares pursuant to such exemption which opinion shall be in form and
substance reasonably acceptable to such holders.

“EGS” means Ellenoff Grossman & Schole LLP, with offices located at 1345
Avenue of the Americas, New York, New York 10105-0302.

“Evaluation Date™ shall have the meaning ascribed to such term in Section 3.1(s).
2
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“Exchange Act™ means the Securities Exchange Act of 1934, as amended, and the
rules and regulations promulgated thereunder.

“Exempt Issnance™ means the issuance of (a) shares of Common Stock or options
to emplovees, officers or directors of the Company pursuant to any stock or option plan
duly adopted for such purpose, by a majority of the non-emplovee members of the Board
of Directors or a majority of the members of a committee of non-employee directors
established for such purpose for services rendered to the Company, (b) securities upon the
exercise or exchange of or conversion of any Securities 1ssued hereunder, warrants to the
Placement Agent in connection with the fransactions pursuant to this Agreement and any
securities upon exercise of warrants to the Placement Agent and/or other securities
exercisable or exchangeable for or convertible into shares of Cormmon Stock issued and
outstanding on the date of this Agreement, provided that such securities have not bean
amended since the date of this Agreement to increase the mumber of such securities or to
decrease the exercise price, exchange price or conversion price of such securities {other
than in connection with stock splits or combinations) or to extend the term of such
securities, and (c) securities issued pursuant to acquisitions or strategic transactions
approved by a majority of the disinterested directors of the Company, provided that such
securities are issued as “restricted securities™ (as defined in Rule 144) and carry no
registration rights that require or permit the filing of any registration statement in
comnection therewith during the prohibition period in Section 4.12(a) herein, and provided
that any such issuance shall only be to a Person (or to the equityholders of a Person) which
is, itself or through its subsidiaries, an operating company or an owner of an asset in a
business synergistic with the business of the Company and shall provide to the Company
additional benefits in addition to the investment of funds, but shall not include a transaction
in which the Company is issuing securities primarily for the purpose of raising capital or
to an enfity whose primary business is investing in securities.

“FCPA™ means the Foreign Corrupt Practices Act of 1977, as amended.
“GAAP” shall have the meaning ascribed to such term in Section 3.1(h).
“Indebtedness™ shall have the meaning ascribed to such term in Section 3.1(bb}.

“Intellectual Property Rights™ shall have the meaning ascribed to such term in
Section 3.1{0).

“Legend Removal Date™ shall have the meaning ascribed to such term in Section
4.1(c).

“Liens” means a lien, charge, pledge, security interest, encumbrance, right of first
refusal, preemptive right or other restriction.
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“Material Adverse Effect™ shall have the meaning assigned to such term in Section
3.1(b).

“Material Permits™ shall have the meaning ascribed to such term in Section 3.1{n).
“Maximum Rate™ shall have the meaning ascribed to such term in Section 5.17.

“Person” means an individual or corporation, partnership, trust, incorporated or
unincorporated association, joint venture, limited liability company, joint stock company,
govermment (or an agency or subdivision thereof) or other entity of any kind.

“Preferred Stock™ means the up to 375 shares of the Company’s Series A
Convertible Preferrad Stock issued hereunder having the rights, preferences and privileges
set forth in the Certificate of Designation.

“Proceeding™ means an action, claim, swt, investigation or proceeding (including,
without limitation, an informal investigation or partial proceeding, such as a deposition),
whether commenced or threatened.

“Public Information Failure™ shall have the meaning ascribed fo such term in
Section 4.3(b).

“Public Information Failure Pavinents™ shall have the meaning ascribed to such
term in Section 4.3(b).

“Purchaser Party™ shall have the meaning ascribed to such term in Section 4.10.

“Registration Rights Agreement” means the Registration Rights Agreement, dated
on or about the date hereof, among the Company and the Purchasers, in the form of Exhibit
B attached hereto,

“Registration Statement™ means a registration statement meeting the requirements
set forth in the Registration Rights Agreement and covering the resale of the Underlying
Shares by each Purchaser as provided for in the Registration Rights Agreement.

“Required Approvals™ shall have the meaning ascribed to such term in Section

3.1¢e).

“Required Minimum™ means, as of any date, the maximum aggregate number of
shares of Common Stock then issued or potentiallv issuable in the future pursuant to the
Transaction Documents, including any Underlying Shares issuable upon conversion in full
of all shares of Preferred Stock, ignoring any conversion limmits set forth therein.

“Rule 144 means Rule 144 promulgated by the Commission pursuant to the
Securities Act, as such Rule may be amended or interpreted from time to time, or any
similar rule or regulation hereafter adopted by the Commission having substantially the
same purpose and effect as such Rule.

4
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“Rule 424™ means Rule 424 promulgated by the Commission pursuant to the
Securities Act, as such Rule may be amended or interpreted from time to tume, or any
similar rule or regulation hereafter adopted by the Commission having substantially the
same purpose and effect as such Rule.

“SEC Reports™ shall have the meaning ascribed to such term in Section 3.1(h).
“Securities” means the Preferred Stock and the Underlying Shares.

“Securities Act” means the Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder.

“Short Sales™ means all “short sales™ as defined in Rule 200 of Regulation SHO
under the Exchange Act (but shall not be deemed to include locating and/or borrowing
shares of Common Stock).

“Stated Value™ means $1,000 per share of Preferred Stock.

“Subscription Amount™ shall mean, as to each Purchaser, the aggregate amount to
be paid for the Preferred Stock purchased hereunder as specified below such Purchaser’s
name on the signatwre page of this Agreement and next to the heading “Subscription
Amount,” in United States dollars and in immediately available funds.

“Subsidiary” means any subsidiary of the Company as set forth on Schedule 3 1(a)
and shall, where applicable, also include any direct or indirect subsidiary of the Company
formed or acquired after the date hereofl

“Trading Day™ means a day on which the principal Trading Market 1s open for
trading.

“Trading Market™ means any of the following markets or exchanges on which the
Comimon Stock is listed or quoted for trading on the date in question: the NYSE American,
the Nasdag Capital Market, the Nasdag Global Market, the Nasdaq Global Select Market,
the New York Stock Exchange, the Pink Open Market, OTCQB or the OTCQX (or any
successars to any of the foregoing).

“Transaction Documents™ means this Agreement, the Certificate of Designation,
all exhibits and schedules thereto and hereto and any other documents or agreements
executed in connection with the fransactions contemplated hereunder.

“Transfer Agent™ means the curent transfer agent of the Company and any
successor transfer agent of the Company.




Docusign Envelope 1D BTE1AZ01-2A32-4614-84F 4-301 0B 2840F 55

“Underlying Shares™ means the shares of Common Stock issued and issuable upon
conversion.

“VIWAP™ means, for any date, the price determined by the first of the following
clauses that applies: (a) if the Common Stock is then listed or quoted on a Trading Market,
the daily volume weighted average price of the Comrmon Stock for such date (or the nearest
preceding date) on the Trading Market on which the Common Stock is then listed or quoted
as reported by Blooamberg L.P. (based on a Trading Day from 9:30 a.m. (New York City
time) fo 4:02 p.m. (New York City time)), (b) 1f OTCQB Venture Market (“OTCQBE™) or
OTCQX Best Market (“OTCX™) 1s not a Trading Market, the volume weighted average
price of the Common Stock for such date (or the nearest preceding date) on OTCQB or
OTCQX as applicable, (¢) if the Common Stock is not then listed or quoted for trading on
OTCQB or OTCOQX and if prices for the Common Stock are then reported on the Pink
Open Market (“Pink Market™) operated by OTC Markets, Inc. (or a similar organization or
agency succeeding to its functions of reporting prices), the most recent bid price per share
of the Common Stock so reported, or {d) in all other cases, the fair market value of a share
of Common Stock as determined by an independent appraiser selected in good faith by the
Purchasers of a majority in inferest of the Securities then outstanding and reasonably
acceptable to the Company, the fees and expenses of which shall be paid by the Company.

ARTICLE IL
PURCHASE AND SALE

2.1 Clesing. On the Closing Date, upon the terms and subject to the conditions set forth
herein, substantially concurrent with the execution and delivery of this Agreement by the parties
hereto, the Company agrees to sell, and the Purchasers, severally and not jointly, agree to purchase,
up to an aggregate of $375,000 of shares of Preferred Stock with an aggregate Stated Value for
gach Purchaser equal to $375,000. The aggregate mumber of shares of Preferred Stock sold
hereunder shall be 375. Each Purchaser shall deliver to the Company, via wire transfer or a
certified check, immediately available funds equal to such Purchasers Subscription Amount and
the Company shall deliver to each Purchaser its respective shares of Preferred Stock as determined
pursuant to Section 2.2(a), and the Company and each Purchaser shall deliver the other items set
forth in Section 2.2 deliverable at the Closing. Upon satisfaction of the covenants and conditions
set forthin Sections 2.2 and 2.3, the Closing shall occur at the offices of EGS or such other location
as the parties shall mutually agree and take place remotely by electronic transfer of the Closing
documentafion.

2.2 Deliveries.

(a) On or prior to the Closing Date, the Company shall deliver or cause to be
delivered to each Purchaser the following;

i) this Agreement duly executed by the Company;

(i)  a certificate evidencing a number of shares of Preferred Stock equal
to such Purchaser’s Subscription Amount less $25,000, times 1.25 divided by the

6
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(Subscription amount is $325,000 less $25,000 = $300,000 times 1.25 equals
$375,000 of Preferred Stock (375 shares of $1,000 stated value preferred stock))
Stated Value, registered in the name of such Purchaser; and

(1)  the Registration Rights Agreement duly executed by the Company.

(b} On or prior to the Closing Date, each Purchaser shall deliver or cause to be
delivered to the Company the following;

(1) this Agreement duly executed by such Purchaser,

(i1} such Purchaser’s Subscription Amount by wire transfer to the
account specified in writing by the Company; and

(1)  the Registration Rights Agreement duly executed by such
Purchaser.

2.3 Closing Conditions.

(a) The obligations of the Company hereunder in cormection with the Closing
are subject to the following conditions being met:

(i) the accuracy in all material respects (or, to the extent representations
or warranfies are qualified by materiality, in all respects) on the Closing Date of the
representations and warranties of the Purchasers contained herein (unless as of a
specific date therein in which case they shall be accurate in all material respects (or,
to the extent representations or warrantes are qualified by matenality, in all
respects) as of such date);

(ii)  all obligations, covenants and agreements of each Purchaser
required to be performed at or prior to the Closing Date shall have been performed,
and

(i)  thedelivery by each Purchaser of the items set forthin Section 2.2(b)
of this Agreement.

(b}  The respective obligations of the Purchasers hereunder in connection with
the Closing are subject to the following conditions being met:

(i the accuracy in all material respects (or, to the extent representations
or warranties are qualified by materiality or Material Adverse Effect, in all respects)
when made and on the Closing Date of the representations and warranties of the
Company contained herein (unless as of a specific date therein in which case they
shall be accurate in all material respects or, to the extent representations or
warranties are qualified by materiality or Material Adverse Effect, in all respects)
as of such date);
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(iiy  all obligations, covenants and agreements of the Company required
to be performed at or prior to the Closing Date shall have been performed,

(iii)  the delivery by the Company of the itemns set forth in Section 2 .2(a)
of this Agreement;

(iv)  there shall have been no Material Adverse Effect with respect to the
Company, and

(v) from the date hereof to the Closing Date, trading in the Common
Stock shall not have been suspended by the Commission or the Company’s
principal Trading Market and, at anyv time prior to the Closing Date, trading in
securities generally as reported by Bloomberg L.P. shall not have been suspended
or limited, or minimum prices shall not have been established on securities whose
trades are reported by such service, or on any Trading Market, nor shall a banking
moratorium have been declared either by the United States or New York State
authorities nor shall there have occurred any material outbreak or escalation of
hostilities or other national or international calamity of such magnitude in its effect
on, or any material adverse change in, any financial market which, in each case, in
the reasonable judgment of such Purchaser, makes it impracticable or inadvisable
to purchase the Secwrities at the Closing.

ARTICLE IIL
REPRESENTATIONS AND WARRANTIES

3.1 Representations and Warranties of the Company, Except as set forth in the
Disclosure Schedules, which Disclosure Schedules shall be deemed a part hereof and shall qualify
any representation or otherwise made herein to the extent of the disclosure contained in the
corresponding section of the Disclosure Schedules, the Company hereby makes the following
representations and warranties to each Purchaser:

(a) Subsidiaries. All of the direct and indirect subsidiaries of the Company are
set forth on Schedule 3.1(a). The Company owns, directly or indirectly, all of the capital
stock or other equity interests of each Subsidiary free and clear of any Liens, and all of the
issued and outstanding shares of capital stock of each Subsidiary are validly 1ssued and are
fully paid, non-assessable and free of preemptive and similar rights to subscribe for or
purchase securities. If the Company has no subsidiaries, all other references to the
Subsidiaries or any of them in the Transaction Docurnents shall be disregarded.

(b) Organization and Qualification. The Company and each of the Subsidiaries
is an entity duly incorporated or otherwise organized, validly existing and in good standing
under the laws of the jurisdiction of its incorporation or organization, with the requisite
power and authority to own and use its properties and assets and to carry on its business as
currently conducted. Neither the Company nor any Subsidiary is in violation nor default
of any of the provisions of its respective certificate or articles of incorporation, bylaws or
other organizational or charter documents. Each of the Company and the Subsidiaries is
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duly qualified to conduet business and is in good standing as a foreign corporation or other
entity in each jurisdiction in which the nature of the business conducted or property owned
by it makes such qualification necessary, except where the failure to be so qualified or in
good standing, as the case may be, could not have or reasonably be expected to result in:
(i) a material adverse effect on the legality, validity or enforceability of any Transaction
Document, {ii) a material adverse effect on the results of operations, assets, business,
prospects or condition (financial or otherwise) of the Company and the Subsidiaries, taken
as a whole, or (iii) a material adverse effect on the Company’s ability to perform in any
material respect on a timely basis its obligations under any Transaction Document (any of
(1), (1) or (ii1), a “Material Adverse Effect™) and no Proceeding has been instituted in any
such jurisdiction revoking, limiting or curtailing or seeking to revoke, limit or curtail such
power and authority or qualification.

{c) Authorization; Enforcement. The Company has the requisite corporate
power and authority to enter into and to consummate the transactions contemplated by this
Agreement and each of the other Transaction Documents and otherwise to carry out its
obligations hereunder and thereunder. The execution and delivery of this Agreement and
each of the other Transaction Documents by the Company and the consummation by it of
the transactions contemplated hereby and thereby have been duly authorized by all
necessary action on the part of the Company and no further action is required by the
Company, the Board of Directors or the Company’s stockholders in connection herewith
or therewith other than in connection with the Required Approvals. This Agreement and
2ach other Transaction Document to which it is a party has been {or upon delivery will
have been) duly executed by the Company and, when delivered in accordance with the
terms hereof and thereof, will constitute the valid and binding obligation of the Company
enforceable against the Company in accordance with its terms, except (i) as limited by
general equitable principles and applicable bankruptcy, insolvency, reorganization,
moratorium and other laws of general application affecting enforcement of creditors’ rights
generally, (i) as limited by laws relating to the availability of specific performance,
injunctive relief or other equitable remedies and (i) insofar as indemmnification and
contribution provisions may be limited by applicable law.

(d)  NoConflicts. The execution, delivery and performanee by the Company of
this Agreement and the other Transaction Documents to which it 1s a party, the i1ssuance
and sale of the Securities and the consummation by it of the transactions conternplated
hereby and thereby do not and will not (i) conflict with or violate any provision of the
Company’s or any Subsidiary’s certificate or articles of incorporation, bylaws or other
organizational or charter documents, or (ii) conflict with, or constitute a default {or an event
that with notice or lapse of time or both would become a default) under, result in the
creation of any Lien upon any of the properties or assets of the Company or any Subsidiary,
or give to others any rights of termination, amendment, anti-dilution or similar adjustments,
acceleration or cancellation (with or without notice, lapse of time or both) of, any
agreement, credit facility, debt or other instrument {evidencing a Company or Subsidiary
debt or otherwise) or other understanding to which the Company or any Subsidiary is a
party or by which any property or asset of the Company or any Subsidiary is bound or
affected, or (iil) subject to the Required Approvals, conflict with or result in a violation of
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any law, rule, regulation, order, judgment, injunction, decree or other restriction of any
court or governmental authority to which the Company or a Subsidiary is subject (including
federal and state secunties laws and regulations), or by which any property or asset of the
Company or a Subsidiary is bound or affected; except in the case of each of clauses (ii) and
(iii), such as could not have or reasonably be expected to result in a Material Adverse
Effect.

(e) Filings. Consents and Approvals. The Company is not required to obtain
any consent, waiver, authorization or order of, give any notice to, or make any filing or
registration with, any court or other federal, state, local or other governmental authority or
other Person in connection with the execufion, delivery and performance by the Company
of the Transaction Documents, other than: (1) the filings required pursuant to Section 4.6
of this Agreement, (ii) the filing with the Commission pursuant to the Registration Rights
Agreement and (i11) the notice and/or application(s) to each applicable Trading Market for
the issuance and sale of the Securities and the listing of the Underlying Shares for trading
thereon in the time and manner required thereby, (iv) the filing of Form D with the
Commission and such filings as are required to be made under applicable state securities
laws (collectively, the “Required Approvals™).

() Issuance of the Securities. The Securities are duly authorized and, when
1ssued and paid for in accordance with the applicable Transaction Documents, will be duly
and validly issued, fully paid and nonassessable, fres and clear of all Liens imposed by the
Company other than restrictions on transfer provided for in the Transaction Documents.
The Underlying Shares, when issued in accordance with the terms of the Transaction
Documents, will be validly issued, fullv paid and nonassessable, free and clear of all Liens
imposed by the Company other than restrictions on transfer provided for in the Transaction
Documents. The Company has reserved from its duly authorized capital stock a number
of shares of Common Stock for issuance of the Underlying Shares at least equal to the
Required Minimum on the date hereof.

(g)  Capitalization. The capitalization of the Company as of the date hereof is
as set forth on Schedule 3.1(g), which Schedule 3.1(g) shall also include the number of
shares of Common Stock owned beneficially, and of record, by Affiliates of the Company
as of the date hereof. The Company has not issued any capital stock sinee its most recently
filed periodic report under the Exchange Act, other than pursuant to the exercise of
employee stock options under the Company’s stock option plans, the issuance of shares of
Commen Stock to employees pursuant to the Company’s employee stock purchase plans
and pursuant to the conversion and/or exercise of Common Stock Equivalents outstanding
as of the date of the most recently filed periodic report under the Exchange Act. No Person
has any right of first refusal, preemptive right, right of participation, or any sirnilar right to
participate in the transactions contemplated by the Transaction Documents. Except as set
forth on Schedule 3.1(g), there are no outstanding options, warrants, serip rights to
subscribe to, calls or commitments of any character whatsoever relating to, or securities,
nights or obligations convertible into or exercisable or exchangeable for, or giving any
Person any right to subseribe for or acquire, any shares of Common Stock or the capital
stock of any Subsidiary, or contracts, commitments, understandings or arrangements by
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which the Company or any Subsidiary is or may become bound to issue additional shares
of Comimon Stock or Commeon Stock Equivalents or capital stock of any Subsidiary. The
issuance and sale of the Secunities will not obligate the Company or any Subsidiary to issue
shares of Common Stock or other securities to any Person (other than the Purchasers).
There are no outstanding securities or instruments of the Company or any Subsidiary with
any provision that adjusts the exercise, conversion, exchange or reset price of such security
or instrument upon an issuance of securities by the Company or any Subsidiary. There are
no outstanding securities or instruments of the Company or any Subsidiary that contain any
redemption or similar provisions, and there are no confracts, commitments, understandings
or arrangements by which the Company or any Subsidiary 1s or may become bound to
redeem a security of the Company or such Subsidiary. The Company does not have any
stock appreciation rights or “phantom stock™ plans or agreements or any similar plan or
agreement. All of the outstanding shares of capital stock of the Company are duly
authorized, validly issued, fully paid and nonassessable, have been issued in compliance
with all federal and state securities laws, and none of such outstanding shares was issued
in violation of any preemptive rights or similar rights to subscribe for or purchase
securities. No further approval or authorization of any stockholder, the Board of Directors
or others 1s required for the issuance and sale of the Securities. There are no stockholders
agreements, voting agreements or other similar agreements with respect to the Company”s
capital stock to which the Company is a party or, to the knowledge of the Company,
between or among any of the Company’s stockholders.

(h) SEC Reports; Financial Statements. The Company has filed all reports,
schedules, forms, statements and other documents required to be filed by the Company
under the Securities Act and the Exchange Act, including pursuant to Section 13(a) or 15(d)
thereof, for the two vears preceding the date hereof (or such shorter period as the Company
was required by law or regulation to file such material) (the foregoing materials, including
the exhibits thereto and documents incorporated by reference therein, being collectively
referred to herein as the “SEC Reports™) on a timely basis or has received a valid extension
of such time of filing and has filed any such SEC Reports prior to the expiration of any
such extension. As of their respective dates, the SEC Reports complied in all material
respects with the requirements of the Secunties Act and the Exchange Act, as applicable,
and none of the SEC Reports, when filed, contained any untrue statement of a material fact
or omitted to state a material fact required to be stated therein or necessary in order to make
the staternents therein, in the light of the circurnstances under which they were made, not
misleading. The Company has never been an issuer subject to Rule 144(1) under the
Securities Act. The financial statements of the Company included in the SEC Reports
comply in all material respects with applicable accounting requirements and the rules and
regulations of the Commission with respect thereto as in effect at the time of filing. Such
financial statements have been prepared in accordance with United States generally
accepted accounting principles applied on a consistent basis during the periods involved
(“GAAP™), except as may be otherwise specified in such financial statements or the notes
thereto and except that unaudited financial statements may not contain all footnotes
required by GAAP, and fairly present in all material respects the financial position of the
Company and its consolidated Subsidianes as of and for the dates thereof and the results
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of operations and cash flows for the periods then ended, subject, in the case of unaudited
statements, to normal, immaterial, year-end audit adjustments,

(1) Material Chanees: Undisclosed Events. Liabilities or Developments. Since
the date of the latest audited financial statements included within the SEC Reports, except

as set forth on Schedule 3.1(1), (i) there has been no event, occurrence or development that
has had or that could reasonably be expected to result in a Material Adverse Effect, (ii) the
Company has not incurred any labilities (contingent or otherwise) other than (A) trade
pavables and accrued expenses incurred in the ordinary course of business consistent with
past practice and (B) liabilities not required to be reflected in the Company’s financial
statements pursuant to GAAP or disclosed in filings made with the Comimission, (iii) the
Company has not altered its method of accounting, (1v) the Company has not declared or
made any dividend or distribution of cash or other property toits stockholders or purchased,
redeemed or made any agreements to purchase or redeem any shares of its capital stock
and (v) the Company has not issued any equity securities to any officer, director or
Affiliate, except pursuant to existing Company stock option plans. The Company does not
have pending before the Comrmission any request for confidential treatment of information.
Except for the issuance of the Securities contemplated by this Agreement or as set forth on
Schedule 3.1(1), no event, liability, fact, circumstance, occurrence or development has
occurted or exists or is reasonably expected to occur or exist with respect to the Company
or its Subsidiaries or their respective businesses, prospects, properties, operations, assets
or financial condition, that would be required to be disclosed by the Company under
applicable securities laws at the time this representation is made or deemed made that has
not been publicly disclosed at least 1 Trading Day prior to the date that this representation
is made.

() Litigation. Except as set forth on Schedule 3.1(7), there is no action, suit,
inquiry, notice of violation, proceeding or investigation pending or, to the knowledge of
the Company, threatened against or affecting the Company, any Subsidiary or any of their
respective properties before or by any court, arbitrator, governmental or administrative
agency or regulatory authority (federal, state, county, local or foreign) (collectively, an
“Action™. None of the Actions set forth on Schedule 3.1(), (i) adversely affects or
challenges the legality, validity or enforceability of any of the Transaction Doguments or
the Securities or (i) could, if there were an unfavorable decision, have or reasonably be
expected to result in a Material Adverse Effect. Neither the Company nor any Subsidiary,
nor any director or officer thersof, is or has been the subject of any Action invelving a
claim of violation of or liability under federal or state securities laws or a claim of breach
of fiduciary duty. There has not been, and to the knowledge of the Company, there is not
pending or contemplated, any investigation by the Commission involving the Company or
any current or former director or officer of the Company. The Commission has not issued
any stop order or other order suspending the effectiveness of any registration statement
filed by the Company or any Subsidiary under the Exchange Act or the Securities Act.

(k)  Labor Relations. No labor dispute exists or, to the knowledge of the
Company, is imminent with respact to any of the emplovees of the Company, which could
reasonably be expected to result in a Material Adverse Effect. None of the Company’s or
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its Subsidiaries’ employees is a member of 4 union that relates to such employee’s
relationship with the Company or such Subsidiary, and neither the Company nor any of its
Subsidianies 1s a party to a collective bargaining agreement, and the Company and its
Subsidiaries believe that their relationships with their emplovees are good. To the
knowledge of the Company, no executive officer of the Company or any Subsidiary, is, or
is now expected to be, in violation of any material term of any employment contract,
confidentiality, disclosure or proprietary information agreement or non-competition
agreement, or any other contract or agreement or any restrictive covenant in favor of any
third party, and the continued employment of each such executive officer does not subject
the Company or any of its Subsidiaries to any liability with respect to any of the foregoing
maftters. The Company and its Subsidiaries are in compliance with all U.S. federal, state,
local and foreign laws and regulations relating to employment and employment practices,
terms and conditions of emploviment and wages and hours, except where the failure to be
in compliance could not, individually or in the aggregate, reasonably be expected to have
a Material Adverse Effect.

0 Compliance. Neither the Company nor any Subsidiary: (1) is in default
under or in viclation of (and no event has cccurred that has not been waived that, with
notice or lapse of time or both, would result in a default by the Company or any Subsidiary
under), nor has the Company or any Subsidiary received notice of a claim thatit is in default
under or that it is in violation of, any indenture, loan or credit agreement or any other
agreement of instrument to which it is a party or by which it or any of its properties is
bound (whether or not such default or violation has been waived), (ii) is in viclation of any
judgment, decree or order of any court, arbitrator or other govermmental authority or (iii)
1s or has been in violation of any statute, rule, ordinance or regulation of any governmental
authority, including without limitation all foreign, federal, state and local laws relating to
taxes, environmental protection, occupational health and safety, product quality and safety
and employment and labor matters, except in each case as could not have or reasonably be
expected to result in a Material Adverse Effect,

(tn) Environmental Laws. The Company and its Subsidiaries (i) are in
compliance with all federal, state, local and foreign laws relating to pollution or protection
of human health or the environment (including ambient air, surface water, groundwater,
land surface or subsurface strata), including laws relating to emissions, discharges, releases
or threatened releases of chemicals, pollutants, contaminants, or toxic or hazardous
substances or wastes (collectively, “Hazardous Materials™) info the environment, or
otherwise relating to the manufacture, processing, distribution, use, treatment, storage,
disposal, transport or handling of Hazardous Materials, as well as all authorizations, codss,
decrees, demands, or demand letters, injunctions, judgments, licenses, notices or notice
letters, orders, permits, plans or regulations, issued, entered, promulgated or approved
thereunder (“Environmental Laws™); (1) have received all permuts licenses or other
approvals required of them under applicable Environmental Laws to conduct their
respective businesses, and (iii) are in compliance with all terms and conditions of any such
pertmit, license or approval where in each clause (1), (i) and (iii), the failure to so comply
could be reasonably expected to have, individually or in the aggregate, a Material Adverse
Effect.
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()  Regulatory Permits. The Company and the Subsidiaries possess all
certificates, authorizations and permits issued by the appropriate faderal, state, local or
foreign regulatory authorities necessary to conduct their respective businesses as described
in the SEC Reports, except where the failure to possess such permits could not reasonably
be expected to result in a Material Adverse Effect (“Material Permits™), and neither the
Company nor any Subsidiary has received any notice of procesdings relating to the
revocation or modification of any Material Permit.

{0} Title to Assets. The Company and the Subsidiaries have good and
marketable title in fee simple to all real property owned by them and good and marketable
title in all personal property owned by them that is material to the business of the Company
and the Subsidiaries, in each case free and clear of all Liens, except for (1) Liens as do not
materially affect the value of such property and do not materially interfere with the use
made and proposed to be made of such property by the Company and the Subsidiaries and
(ii) Liens for the payment of federal, state or other taxes, for which appropriate reserves
have been made therefor in accordance with GAAP and, the payment of which is neither
delinquent nor subject to penalties. Any real property and facilities held under lease by the
Company and the Subsidiaries are held by them under valid, subsisting and enforceable
leases with which the Company and the Subsidiaries are in complhiance.

(p) Intellectual Property. The Company and the Subsidiaries have, or have
rights to use, all patents, patent applications, trademarks, trademark applications, service
marks, trade names, trade secrets, inventions, copyrights, licenses and other intellectual
property rights and similar rights necessary or required for use in connection with their
respective businesses as describad in the SEC Reports and which the failure to so have
could have a Material Adverse Effect (collectively, the “Intellectual Property Rights™).
None of, and neither the Company nor any Subsidiary has received a notice (written or
otherwise) that any of, the Intellectual Property Rights has expired, terminated or been
abandoned, or is expected to expire or terminate or be abandoned, within two (2) years
from the date of this Agreement. Neither the Company nor any Subsidiary has received,
since the date of the latest audited financial statements included within the SEC Reports, a
written notice of a claim or otherwise has any knowledge that the Intellectual Property
Rights violate or infringe upon the rights of any Person, except as could not have or
reasonably be expected to not have a Matenal Adverse Effect. To the knowledge of the
Company, all such Intellectual Property Rights are enforceable and there is no existing
infringement by another Person of any of the Intellectual Property Rights. The Company
and its Subsidiaries have taken reasonable security measures to protect the secrecy,
confidentiality and value of all of their intellectual properties, except where failure to do
so could not, individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect.

(q)  Inmsurance. The Company and the Subsidiaries are insured by insurers of
recognized financial responsibility against such losses and risks and in such amounts as are
prudent and customary in the businesses in which the Company and the Subsidiaries are
engaged, including, but not limited to, directors and officers insurance coverage at least
equal to the aggregate Subscription Amount. Neither the Company nor any Subsidiary has
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any reason to believe that it will not be able to renew its existing insurance coverage as and
when such coverage expires or to obtain similar coverage from similar insurers as may be
necessary to continue its business without a significant increase in cost.

() Transactions with Affiliates and Emplovees. Except as set forth on
Schedule 3.1(1), none of the officers or directors of the Company or any Subsidiary and, to

the knowledge of the Company, none of the employees of the Company or any Subsidiary
is presently a party to any transaction with the Company or any Subsidiary (other than for
services as emplovees, officers and directors), including any contract, agreement or other
arrangement providing for the firnishing of services to or by, providing for rental of real
or personal property to or from, providing for the barrowing of money from or lending of
money o or otherwise requiring payments to or from any officer, director or such emplovee
or, to the knowladge of the Company, any enfity in which any officer, director, or any such
employee has a substantial interest or is an officer, director, trustee, stockholder, member
or partner, in each case in excess of $120,000 other than for (i) payment of salary or
consulting fees for services rendered, (i) reimbursement for expenses incurred on behalf
of the Company and (iii} other employee benefits, including stock option agreements under
any stock option plan of the Company.

(s) Sarbanes-Oxley; Internal Accounting Controls. The Company and the
Subsidianes are in compliance with any and all applicable requirements of the Sarbanes-
Oxley Act of 2002, as amended that are effective as of the date hereof, and any and all
applicable rules and regulations promulgated by the Commission thereunder that are
effective as of the date hereof and as of the Closing Date. The Company and the
Subsidiaries maintain a swstem of internal accounting controls sufficient to provide
reasonable assurance that: (1) transactions are executed in accordance with management’s
general or specific authorizations, (ii) transactions are recorded as necessary to permit
preparation of financial statements in conformity with GAAP and to maintain asset
accountability, (iii) access to assets is permitted only in accordance with management’s
general or specific authorization, and (iv) the recorded accountability for assets is
compared with the existing assets at reasonable infervals and appropriate action is taken
with respect to any differences. The Company and the Subsidiaries have established
disclosure controls and procedures (as defined in Exchangs Act Rules 13a-15(¢e) and 15d-
15{e)} for the Company and the Subsidianies and designed such disclosure controls and
procedures to ensure that information required to be disclosed by the Company in the
reports it files or submits under the Exchange Act is recorded, processed, summarized and
reported, within the time periods specified in the Commission’s rules and forms. The
Company’s certifying officers have evaluated the effectiveness of the disclosure controls
and procedures of the Company and the Subsidiaries as of the end of the period covered by
the most recently filed periodic report under the Exchange Act (such date, the “Evaluation
Date™. The Company presented in its most recently filed penodic report under the
Exchange Act the conclusions of the certifying officers about the effectiveness of the
disclosure controls and procedures based on their evaluations as of the Evaluation Date.
Since the Evaluation Date, there have been no changes in the intermal control over financial
reporting (as such term is defined in the Exchange Act) of the Company and its Subsidiaries
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that have materially affected, or is reasonably likely to materially affect, the internal control
over financial reporting of the Company and its Subsidiaries.

() Certain Fees. Except for fees payable by the Company to the Placement
Agent, no brokerage or finder’s fees or commissions are or will be payable by the Company
or any Subsidiary to any broker, financial advisor or consultant, finder, placement agent,
investment banker, bank or other Person with respect to the transactions contemplated by
the Transaction Documents. The Purchasers shall have no obligation with respect to any
fees or with respect to any claims made by or on behalf of other Persons for fees of a type
contemplated in this Section that may be due in connection with the transactions
contemplated by the Transaction Documents.

(u)  Povate Placement. Assuming the aceuracy of the Purchasers’
representations and warranties set forth in Section 3.2, no registration under the Securities
Act is required for the offer and sale of the Securities by the Company to the Purchasers as
contemplated hereby. The issuance and sale of the Securities hereunder does not
contravene the rules and regulations of the Trading Market

(v)  Investment Company. The Company is not, and is not an Affiliate of, and
immediately after receipt of payment for the Securities, will not be or be an Affiliate of an
“investment company”™ within the meaning of the Investment Company Act of 1940, as
amended. The Company shall conduct its business in a manner so that it will not become
an “investment company” subject to registration under the Investment Company Act of
1240, as amended.

(w)  Registration Rights. Other than each of the Purchasers or as previously
disclosed in SEC filings, no Person has any right to cause the Company or any Subsidiary
to effect the registration under the Securities Act of any securities of the Company or any
Subsidiary.

) Listing and Maintenance Requirements. The Common Stock is registered
pursuant to Section 12(b) or 12(g) of the Exchange Act, and the Company has taken no
action designed to, or which to its knowledge is likely to have the effect of, terminating the
registration of the Common Stock under the Exchange Act nor has the Company received
any notification that the Commission is contemplating terminating such registration. The
Company has not, in the 12 months preceding the date hereof, received notice from any
Trading Market on which the Common Stock 1s or has been listed or quoted to the effect
that the Company is not in compliance with the listing or maintenance requirements of such
Trading Market. The Company is, and has no reason to believe that it will not in the
foreseeable future continmue to be, in compliance with all such listing and maintenance
requirements. The Common Stock is currently eligible for electronic transfer through the
Depository Trust Company or another established clearing corporation and the Company
is current in payment of the fees to the Depository Trust Company (or such other
established clearing corporation) in connection with such electronic transfer.
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(y)  Application of Takeover Protections. The Company and the Board of
Directors have taken all necessary action, if any, in order to render inapplicable any control
share acquisition, business combination, poison pill (including any distribution under a
rights agreement} or other similar anti-takeover provision under the Company’s certificate
of incorporation {(or similar charter documents) or the laws of its state of incorporation that
is or could become applicable to the Purchasers as a result of the Purchasers and the
Company fulfilling their obligations or exercising their rights under the Transaction
Documents, including without limitation as a result of the Company’s issuance of the
Securities and the Purchasers’ ownership of the Securities.

(z)  Disclosure. Except with respect to the material terms and conditions of the
transactions contemplated by the Transaction Documents, the Company confirms that
neither it nor any other Person acting on its behalf has provided any of the Purchasers or
their agents or counsel with any information that it believes constitutes or might constitute
material, non-public information. The Company understands and confirms that the
Purchasers will rely on the foregoing representation in effecting transactions in securities
of the Company. All of the disclosure firnished by or on behalf of the Company to the
Purchasers regarding the Company and its Subsidiaries, their respective businesses and the
transactions contemplated hereby, including the Disclosure Schedules to this Agreement,
1s true and correct and does not contain any untrue statement of a material fact or omit to
state any material fact necessary in order to make the statements made therein, in the light
of the circumstances under which thev were made, not misleading. The press releases
disseminated by the Company during the twelve months preceding the date of this
Agreement taken as a whole do not contain any untrue statement of a material fact or omit
to state a matenal fact required to be stated therein or necessary in order to make the
statemnents therein, in the light of the circumstances under which they were made and when
made, not misleading. The Company acknowledges and agrees that no Purchaser makes
or has made any representations or warranties with respect to the transactions contemplated
hereby other than those specifically set forth in Section 3.2 hereof

(aa) No Integrated Offerine. Assuming the accuracy of the Purchasers’
representations and warranties set forth in Section 3.2, neither the Company, nor any of its
Affiliates, nor any Person acting on its or their behalf has, direetly or indirectly, made any
offers or sales of any securty or solicited any offers to buy any security, under
circumstances that would cause this offering of the Securities to be integrated with prior
offerings by the Company for purposes of (1) the Securities Act which would require the
registration of any such securities under the Securities Act or (ii) any applicable
shareholder approval provisions of any Trading Market on which any of the securities of
the Company are listed or designated.

(bby  Solvency. Based on the consolidated financial condition of the Company
as of the Closing Date, after giving effect to the receipt by the Company of the proceeds
from the sale of the Securities hereunder (i) the fair saleable value of the Company’s assets
exceeds the amount that will be required to be paid on or in respect of the Company’s
existing debts and other liabilities (including known contingent liabilities) as they mature,
(ii) the Company’s assets do not constitute unreasonably small capital to carry on its
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business as now condueted and as proposed to be conducted ineluding its capital needs
taking into account the particular capital requirements of the business conducted by the
Company, consolidated and projected capital requirements and capital availability thereof,
and (iii) the current cash flow of the Company, together with the proceeds the Company
would receive, were it to liquidate all of its assets, after taking into account all anticipated
uses of the cash, would be sufficient to pay all amounts on or in respect of its liabilities
when such amounts are required to be paid. The Company does not intend to incur debts
beyond its ability to pay such debts as they mature (taking into account the timing and
amounts of cash to be payable on or in respect of its debt). The Company has no knowledge
of any facts or circumstances which lead it to believe that it will file for reorgamzation or
liquidation under the bankruptey or reorganization laws of any jurisdiction within one vear
from the Closing Date. Schedule 3 1(bb) sets forth as of the date hereof all outstanding
secured and unsecured Indebtedness of the Company or any Subsidiary, or for which the
Company or any Subsidiary has commitments. For the purposes of this Agreement,
“Indebtedness™ means (x) any liabilities for borrowed money or amounts owed in excess
of $50,000 (other than frade accounts payable incurred in the ordinary course of business),
(y) all guaranties, endorsements and other contingent obligations in respect of indebtedness
of others, whether or not the same are or should be reflected in the Company’s consolidated
balance sheet {or the notes thereto), except guaranties by endorsement of negotiable
instruments for deposit or collection or similar transactions in the ordinary course of
business; and (z) the present value of any lease payments in excess of $50,000 due under
leases required to be capitalized in accordance with GAAP. Neither the Company nor any
Subsidiary is in default with respect to any Indebtedness.

(cc) Tax Status. Except for matters that would not, individually or in the
aggregate, have or reasonably be expected to result in a Material Adverse Effect, the
Company and its Subsidiaries each (1) has made or filed all United States federal, state and
local income and all foreign income and franchise tax retumns, reports and declarations
required by any jurisdiction to which it is subject, (ii) has paid all taxes and other
govermmental assessments and charges that are material in amount, shown or determmined
to be due on such returns, reports and declarations and (iii) has set aside on its books
provision reasonably adequate for the payment of all matenial taxes for periods subsequent
to the periods to which such returns, reports or declarations apply. There are no unpaid
taxes in any material amount claimed to be due by the taxing authority of any jurisdiction,
and the officers of the Company or of any Subsidiary know of no basis for any such claim.

(dd) No General Solicitation. Neither the Company nor any Person acting on
behalf of the Company has offered or sold any of the Securities by any form of general
solicitation or general advertising. The Company has offered the Securities for sale only
to the Purchasers and certain other “accredited investors™ within the meaning of Rule 501
under the Securities Act.

{ee)  Foreign Cormupt Practices. Neither the Company nor any Subsidiary, nor to
the knowledge of the Company or any Subsidiary, any agent or other person acting on
behalf of the Company or any Subsidiary, has (i) directly or indirectly, used any funds for
unlawfiil contributions, gifts, entertainment or other unlawful expenses related to foreign
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or domestic political activity, (il) made any wilawful payment to foreign or domestic
government officials or emplovees or to any foreign or domestic political parties or
campaigns from corporate funds, (1) failed to disclose fully any contribution made by the
Company or any Subsidiary (or made by any person acting on its behalf of which the
Company is aware) which is in violation of law or (iv) violated in any material respect any
provision of FCPA.

(ffy  Accountants The Company’s accounting firm is set forth on Schedule
3.1(ff) of the Disclosure Schedules. To the knowledge and belief of the Company, such
accounting firm (1) is a registered public accounting firm as required by the Exchange Act
and (i1} shall express its opinion with respect to the financial statements to be included in
the Company’s Annual Report for the fiscal yvear end.

(gg) Senionty. As of the Closing Date, no Indebtedness or other claim against
the Company is senior to the Preferred Stock in right of payment, whether with respect to
interest or upon liquidation or dissclhution, or otherwise, other than indebtedness secured
by purchase money security interests (which is senior only as to underlying assets covered
thereby) and capital lease obligations (which is senior only as to the property covered
thereby).

{hhy No Disagreements with Accountants and Lawyers. There are no
disagreements of any kind presently existing, or reasonably anticipated by the Company to
arise, between the Company and the accountants and lawvers formerly or presently
ermployed by the Company and the Company is current with respect to any fees owed to
its accountants and lawyers which could affect the Company’s ability to perform any of'its
obligations under any of the Transaction Documents.

{11) Acknowledgment Regarding Purchasers® Purchase of Securities. The
Company acknowledges and agrees that each of the Purchasers is acting solely in the
capacity of an arm’s length purchaser with respect to the Transaction Documents and the
transactions conternplated thereby. The Company further acknowledges that no Purchaser
1s acting as a financial advisor or fiduciary of the Company (or in any similar capacity)
with respect to the Transaction Documents and the transactions contemplated thereby and
any advice given by any Purchaser or any of their respective representatives or agents in
connection with the Transaction Documents and the transactions contemplated thereby is
merely incidental to the Purchasers” purchase of the Secwrities. The Company further
represents to each Purchaser that the Company’s decision to enter into this Agreement and
the other Transaction Documents has been based solely on the independent evaluation of
the transactions contemplated hereby by the Company and its representatives.

{n Acknowledgment Regarding Purchaser’s Trading Activity. Amything in
this Agreement or elsewhere herein to the contrary notwithstanding (except for Sections
3.2(g) and 4.15 hereof), it is understood and acknowledged by the Company that: (i) none
of the Purchasers has been asked by the Company to agree, nor has any Purchaser agreed,
to desist from purchasing or selling, long and/or short, securities of the Company, or
“derivative” securities based on securities issued by the Company or to hold the Securities
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for any specified term, (ii) past or future open market or other transactions by any
Purchaser, specifically including, without limitation, Short Sales or “derivative”
transactions, before or after the closing of this or future private placement transactions,
may negatively impact the market price of the Company’s publicly-traded securities, (iii)
any Purchaser, and counter-parties in “derivative” transactions to which any such
Purchaser is a party, directly or indirectly, may presently have a “short™ position in the
Common Stock and (iv) each Purchaser shall not be deemed to have any affiliation with or
control over any arm’s length counter-party in any “derivative™ transaction. The Company
firrther understands and acknowledges that (v) one or more Purchasers may engage in
hedging activities at various times during the period that the Securities are outstanding,
including, without limitation, during the periods that the value of the Underlying Shares
deliverable with respect to Securities are being determined, and (z) such hedging activities
(if any) could reduce the value of the existing stockholders’ equity interests in the Company
at and after the time that the hedging activities are being conducted. The Company
acknowledges that such aforementioned hedging activities do not constitute a breach of
any of the Transaction Documents.

(kk) Regulation M Compliance. The Company has not, and to its knowledge no
one acting on its behalf has, (1) taken, directly or indirectly, any action designed to cause
or to result in the stabilization or manipulation of the price of any security of the Company
to facilitate the sale or resale of any of the Securities, (ii) sold, bid for, purchased, or paid
any compensation for soliciting purchases of, any of the Securities, or (iii) paid or agreed
to pay to any Person any compensation for soliciting another to purchase any other
securities of the Company, other than, in the case of clauses (ii) and (iii), compensation
paid to the Placement Agent in connection with the placement of the Securities.

(1 Stock Option Plans. Each stock option granted by the Company under the
Company’s stock option plan was granted (1) in accordance with the terms of the
Company’s stock option plan and (ii) with an exercise price at least equal to the fair market
value of the Common Stock on the date such stock option would be considered granted
under GAAP and applicable law. No stock option granted under the Company’s stock
option plan has been backdated. The Company has not knowingly granted, and there is no
and has been no Company policy or practice to knowingly grant, stock options prior to, or
otherwise knowingly coordinate the grant of stock options with, the release or other public
announcement of material information regarding the Company or its Subsidiaries or their
financial results or prospacts.

(mm) Cvbersecurity. (i}x) There has been no security breach or other
compromise of or relating to any of the Company’s or any Subsidiary’s information
technology and computer systems, networks, hardware, software, data (including the data
of its respective customers, employees, suppliers, vendors and any third party data
maintained by or on behalf of it), equipment or technology (collectively, “IT Systems and
Data™) and (y) the Company and the Subsidiaries have not been notified of, and has no
knowledge of any event or condition that would reasonably be expected to result in, any
security breach or other compromise toits IT Systems and Data; (ii) the Company and the
Subsidiaries are presently in compliance with all applicable laws or statutes and all
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judgments, orders, rules and regulations of any court or arbitrator or govermmental or
regulatory authority, internal policies and contractual obligations relating to the privacy
and security of IT Systems and Data and to the protection of such IT Systems and Data
from unauthorized use, access, misappropriation or modification, except as would not,
individually or in the aggregate, have a Material Adverse Effect; (iii) the Company and the
Subsidiaries have implemented and maintained commercially reasonable safeguards to
maintain and protect its material confidential information and the integrity, continuous
operation, redundaney and security of all IT Systems and Data;, and (iv) the Company and
the Subsidiaries have implemented backup and disaster recovery technology consistent
with industry standards and practices.

(nn) Compliance with Data Privacy Laws. (1) The Company and the Subsidianes
are, and at all times during the last three (3) vears were, in compliance with all applicable
state, federal and foreign data privacy and security laws and regulations, including, without
limitation, the European Union General Data Protection Regulation (“GDPR™) (EU
2016/679) (collectively, “Privacy Laws™; (ii) the Company and the Subsidiaries have in
place, comply with, and take appropriate steps reasonably designed to ensure compliance
with their policies and procedures relating to data privacy and security and the collection,
storage, use, disclosure, handling and analysis of Personal Data (as defined below) (the
“Policies™; (iii) the Company provides accurate notice of its applicable Policies to its
customers, employees, third party vendors and representatives as required by the Privacy
Laws; and (iv) applicable Policies provide accurate and sufficient notice of the Company’s
then-current privacy practices relating to its subject matter, and do not contain any material
omissions of the Company’s then-current privacy practices, as required by Privacy
Laws. “Personal Data” means (1) a natural person’s name, street address, telephone
number, email address, photograph, social security number, bank information, or customer
or account number;, (i) any information which would qualify as “personally identifying
information” under the Federal Trade Commission Act, as amended; (iii) “personal data™
as defined by GDPR; and (iv) any other piece of information that allows the identification
of such natural persory or his or her family, or penmits the collection or analysis of any
identifiable data related to an identified person’s health or sexual orientation. (i) None of
such disclosures made or contained in any of the Policies have been inaccurate, misleading,
or deceptive in violation of any Privacy Laws and (ii) the execufion, delivery and
performance of the Transaction Documents will not result in a breach of any Privacy Laws
or Policies. Neither the Company nor the Subsidiaries (i) to the knowledge of the
Company, has received written notice of any actual or potential liability of the Company
or the Subsidiaries under, or actual or potential viclation by the Company or the
Subsidiaries of, any of the Privacy Laws; (ii) is currently condueting or paying for, in whole
or in part, any investigahion, remediation or other corrective action pursuant to any
regulatory request or demand pursuant to any Privacy Law; or (iii) is a party to any order,
decree, or agreement by or with any court or arbitrator or governmental or regulatory
authority that imposed any obligation or liability under any Privacy Law.

(00) Office of Foreign Assets Control. Neither the Company nor any Subsidiary
not, to the Company's knowledge, any director, officer, agent, emploves or affiliate of the
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Company or any Subsidiary is currently subject to any U.S. sanctions administerad by the
Office of Foreign Assets Control of the U.S. Treasury Department (“OFAC™).

(pp) U.S. Real Property Holding Corporation. The Company is not and has
never been a U.S. real property holding corporation within the meaning of Section 897 of

the Infernal Revenue Code of 1986, as amended, and the Company shall so certify upon
Purchaser’s request.

{(qgq) Bank Holding Company Act. Neither the Company nor any of its
Subsidiaries or Affiliates is subject to the Bank Holding Company Act of 1956, as amended
(the “BHCA™) and to regulation by the Board of Governors of the Federal Reserve System
(the “Federal Reserve™). Neither the Company nor any of its Subsidiaries or Affiliates
owns or controls, directly or indirectly, five percent (5%) or more of the outstanding shares
of any class of voting securities or twenty-five percent or more of the total equity of a bank
or any entity that is subject to the BHCA and to regulation by the Federal Reserve. Neither
the Company nor any of its Subsidiaries or Affiliates exercises a controlling influence over
the management or policies of a bank or any entity that is subject to the BHCA and to
regulation by the Federal Reserve.

(rr)  Monev Laundering. The operations of the Company and its Subsidiaries
are and have been conducted at all times in compliance with applicable financial record-
keeping and reporting requirements of the Currency and Foreign Transactions Reporting
Act of 1970, as amendad, applicable money laundering statutes and applicable miles and
regulations thereunder {collectively, the “Money Laundering Laws™), and no Action or
Proceeding by or before any court or governmental agency, authority or body or any
arbitrator involving the Company or any Subsidiary with respect to the Money Laundering
Laws is pending or, to the knowledge of the Company or any Subsidiary, threatenad.

(ss) No Disqualification Events. With respect to the Securities to be offered and
sold hereunder in reliance on Rule 506 under the Securities Act, none of the Company, any
ofits predecessors, any affiliated issuer, any director, executive officer, other officer of the
Company participating in the offering hereunder, any beneficial owner of 20% or more of
the Company’s outstanding voting equity securities, calculated on the basis of voting
power, nor any promoter (as that term is defined in Rule 405 under the Securities Act)
connected with the Company in any capacity at the time of sale (each, an "[ssuer Covered
Person" and, together, "Issuer Covered Persons") is subject to any of the "Bad Actor”
disqualifications described in Rule 506(d){1)(1) to (viii) under the Securities Act (a
"Disqualification Event™), except for a Disqualification Event covered by Rule 506(d)(2)
or (d)}3). The Company has exercised reasonable care to determine whether any Issuer
Covered Person is subject to a Disqualification Event. The Company has complied, to the
extent applicable, with its disclosure obligations under Rule 506(e), and has firnished to
the Purchasers a copy of any disclosures provided thereunder.

() Other Covered Persons. the Company is not aware of any person (other than
any Issuer Covered Persom) that has been or will be paid (directly or indirectly)
remuneration for solicitation of purchasers in connection with the sale of any Securities.
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(un)  Notice of Disqualification Events. The Company will notify the Purchasers
in writing, prior to the Closing Date of (i) any Disqualification Event relating o any Issuer
Covered Person and (1) any event that would, with the passage of time, become a
Disqualification Event relating to any Issuer Covered Person.

3.2  Representations and Warranties of the Purchasers. Each Purchaser, for itself and
for no other Purchaser, hereby represents and warrants as of the date hereof and as of the Closing
Date to the Company as follows (unless as of a specific date therein, in which case they shall be
accurate as of such date):

(a) Organization, Authority. Such Purchaser is either an individual or an entity
duly incorperated or formed, validly existing and in good standing under the laws of the
Jurisdiction of ifs incorporation or formation with full right, corperate, partnership, limited
liability company or similar power and authority to enter into and to consummate the
transactions contemplated by the Transaction Documents and otherwise to carry out its
obligations hereunder and thereunder. The execution and delivery of the Transaction
Documents and performance by such Purchaser of the transactions contemplated by the
Transaction Docurments have been duly authorized by all necessary corporate, partnership,
limited liability company or similar action, as applicable, on the part of such Purchaser.
Each Transaction Document to which 1t 1s a party has been duly executed by such
Purchaser, and when delivered by such Purchaser in accordance with the terms hereof, will
constitute the valid and legally binding obligation of such Purchaser, enforceable against
it in accordance with its terms, except (1) as limited by general equitable principles and
applicable bankruptey, insolvency, recrganization, moratorium and other laws of general
application affecting enforcement of creditors’ rights generally, (ii) as limited by laws
relating to the availability of specific performance, injunctive relief or other equitable
remedies and (ii1) insofar as indemnification and contribution provisions may be limited
by applicable law.

(b) Own_Account. Such Purchaser understands that the Securities are
“restricted securities™ and have not been registered under the Securities Act or any
applicable state securities law and is acquiring the Securities as principal for its own
account and not with a view to or for distributing or reselling such Securities or any part
thereof in violation of the Securities Act or any applicable state securities law, has no
present intention of distributing any of such Securities in violation of the Securities Act or
any applicable state securities law and has no direct or indirect arrangement or
understandings with any other persons to distribute or regarding the distribution of such
Securities in violation of the Securities Act or any applicable state securities law (this
representation and warranty not limiting such Purchaser’s right to sell the Securities
pursuant to the Registration Statement or otherwise in compliance with applicable federal
and state securities laws). Such Purchaser is acquiring the Securities hereunder in the
ordinary course of its business.

(¢)  Purchaser Status. At the time such Purchaser was offered the Securities, it
was, and as of the date hereof 1t 1s, and on each date on which 1t converts any shares of
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Preferred Stock, it will be an “accredited investor™ as defined in Rule 501¢a)(1), (a)2),
(@)(3), (a)(7), ()8}, (a)(9), (a)(12), or (a)(13) under the Securifies Act.

(d) Experience of Such Purchaser. Such Purchaser, either alone or together
with 1ts representatives, has such knowledge, sophistication and experience in business and
financial matters so as to be capable of evaluating the merits and risks of the prospective
investment in the Securities, and has so evaluated the merits and risks of such investment.
Such Purchaser is able to bear the economic risk of an investment in the Securities and, at
the present time, is able to afford a complete loss of such investment,

() Ceneral Solicitation. Such Purchaser is not, to such Purchaser’s knowladge,
purchasing the Securities as a result of any advertisement, article, notice or other
communication regarding the Securities published in any newspaper, magazine or similar
media or broadcast over television or radio or presented at any seminar or, to the knowledge
of such Purchaser, any other general solicitation or general advertisement.

() Access to Information. Such Purchaser acknowledges that it has had the
opportunity to review the Transaction Documents (including all exhibits and schedules
thereto) and the SEC Reports and has been afforded (i) the opportunity to ask such
questions as it has deemed necessary of, and to receive answers from, representatives of
the Company concerning the terms and conditions of the offering of the Securities and the
merits and risks of investing in the Securities; (ii) access to information about the Company
and ifs financial condition, results of operations, business, properties, management and
prospects sufficient to enable it to evaluate its investment; and (iii} the opportunity to obtain
such addifional information that the Company possesses or can acquire without
unreasonable effort or expense that is necessary to make an informed investment decision
with respect to the investment.

(g)  Certain Transactions and Confidentiality. Other than consummating the

transactions contemplated hereunder, such Purchaser has not, nor has any Person acting on
behalf of or pursuant to any understanding with such Purchaser, directly or indirectly
executed any purchases or sales, including Short Sales, of the securities of the Company
during the period commencing as of the time that such Purchaser first received a term sheet
(written or oral) from the Company or any other Person representing the Company setting
forth the material terms of the transactions contemplated hereunder and ending
immediately prior to the execution hereof. Notwithstanding the foregoing, in the case of a
Purchaser that is a multi-managed investment vehicle whereby separate portfolio managers
manage separate portions of such Purchaser’s assets and the portfolio managers have no
direct knowledge of the investment decisions made by the portfolic managers managing
other portions of such Purchaser’s assets, the representation set forth above shall only apply
with respect to the portion of assets managed by the portfolio manager that made the
investment decision to purchase the Secunities covered by this Agreement. Other than to
other Persons party to this Agreement or to such Purchaser’s representatives, including,
without lirmtation, its officers, directors, partners, legal and other advisors, employees,
agents and Affiliates, such Purchaser has mainfained the confidentiality of all disclosures
made to 1t in connection with this transaction {including the existence and terms of this
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transaction). Notwithstanding the foregoing, for the aveidance of doubt, nothing contained
herein shall constitute a representation or warranty, or preclude any actions, with respaet
to locating or borrowing shares in order to effect Short Sales or similar transactions in the
future.

The Company acknowledges and agrees that the representations contained in this Section 3.2 shall
not modify, amend or affect such Purchaser’s right to rely on the Company’s representations and
warranties contained in this Agreement or any representations and warranties contained in any
other Transaction Document or any other document or instrument executed and/or delivered in
connection with this Agreement or the consummation of the transactions contemplated hereby.
Notwithstanding the foregoing, for the avoidance of doubt, nothing contained herein shall
constitute a representation or warranty, or preclude any actions, with respect to locating or
borrowing shares in order to effect Short Sales or similar transactions in the future.

ARTICLE IV,
OTHER AGREEMENTS OF THE PARTIES

4.1 Transfer Restrictions.

(a) The Securities may only be disposed of in compliance with state and federal
securities laws. In connection with any transfer of Securities other than pursuant to an
effective registration statement or Rule 144, to the Company or to an Affiliate of a
Purchaser or in connection with a pledge as contemplated in Section 4.1(b), the Company
may require the transferor thereof to provide to the Company an opinion of counsel selected
by the transferor and reasonably acceptable to the Company, the form and substance of
which opinion shall be reasonably satisfactory to the Company, to the effect that such
transfer does not require registration of such transferred Securities under the Securities Act.
As a condition of transfer, any such transferee shall agree in writing to be bound by the
terms of this Agreement and the Registration Rights Agreement and shall have the rights
and obligations of a Purchaser under this Agreement and the Registration Rights
Agresment.

(b)  The Purchasers agree to the imprinting, so long asis required by this Seetion
4.1, of a legend on any of the Securities in the following form:

[NEITHER] THIS SECURITY [NOR THE SECURITIES INTO WHICH THIS
SECURITY IS [EXERCISABLE] [CONVERTIBLE]] HAS [NOT] BEEN REGISTERED
WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE SECURITIES
COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM
REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT™), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD
EXCEFT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER
THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM,
OR IN A TRANSACTION NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH
APPLICABLE STATE SECURITIES LAWS, THIS SECURITY [AND THE
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SECURITIES ISSUABLE UPON [EXERCISE] [CONVERSION] OF THIS SECURITY]
MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT
WITH A REGISTERED BROKER-DEALER OR OTHER LOAN WITH A FINANCIAL
INSTITUTION THAT IS AN “ACCREDITED INVESTOR™ AS DEFINED IN RULE
501(a) UNDER THE SECURITIES ACT OR OTHER LOAN SECURED BY SUCH
SECURITIES.

The Company acknowledges and agrees that a Purchaser may from time to time
pledge pursuant to a bona fide margin agreement with a registered broker-dealer or grant a
security interest in some or all of the Securities to a financial institution that is an
“accredited investor” as defined in Rule 501(a) under the Securities Act and, if required
under the terms of such arrangement, such Purchaser may transfer pledged or secured
Securities to the pledgees or secured parties. Such a pledge or transfer would not be subject
to approval of the Company and no legal opinion of legal counsel of the pledgee, secured
party or pledgor shall be required in connection therewith. Further, no notice shall be
required of such pledge. Atthe appropriate Purchaser’s expense, the Company will execute
and deliver such reasonable documentation as a pledgee or secured party of Securities may
reasonably request in connection with a pledge or transfer of the Securities, including, if
the Secunties are subject to registration pursuant to the Registration Rights Agreement, the
preparation and filing of any required prospectus supplement under Rule 424(b)(3) under
the Securities Act or other applicable provision of the Securities Act to appropriately
amend the list of Selling Stockholders (as defined in the Registration Rights Agreement)
thereunder.

(c) Certificates evidencing the Underlving Shares shall not contain any legend
(including the legend set forth in Section 4.1(b) hereof): (i) while a registration statement
(including the Registration Statement) covering the resale of such security is effective
under the Securities Act, (i1) following any sale of such Underlving Shares pursuant to Rule
144, (iii) if such Underlying Shares are eligible for sale under Rule 144, without the
requirement for the Company to be in compliance with the current public information
required under Rule 144 as to such Underlving Shares and without veolume or marnmner-of-
sale restrictions] or (iv) if such legend is not required under applicable requirements of the
Securities Act (including judicial interpretations and pronouncements issued by the staff
of the Commission). The Company shall cause its counsel to issue a legal opinicn to the
Transfer Agent or the Purchaser promptly after the Effective Date if required by the
Transfer Agent to effect the removal of the legend hereunder, or if requestsd by a
Purchaser, respectively. If all or any shares of Preferred Stock are converted at a time when
there is an effective registration statement to cover the resale of the Underlving Shares, or
if such Underlying Shares mayv be sold under Rule 144 and the Company is then in
compliance with the current publie information required under Rule 144, or if the
Underlving Shares may be sold under Rule 144 without the requurement for the Company
to be in compliance with the current public information required under Rule 144 as to such
Underlying Shares and without volume or manner-of-sale restrictions or if such legend is
not otherwise required under applicable requirements of the Securities Act (including
judicial interpretations and pronouncements issued by the staff of the Commission) then
such Underlying Shares shall be issued free of all legends. The Company agrees that
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following the Effective Date or at such time as such legend is no longer required under this
Section 4.1(c¢), it will, no later than the earlier of (i) two (2) Trading Days and (ii) the
number of Trading Days comprising the Standard Settlement Peniod (as defined below)
following the delivery by a Purchaser to the Company or the Transfer Agent of a certificate
representing Underlying Shares, as applicable, issued with a restrictive legend (such date,
the “Legend Removal Date™), deliver or cause to be delivered to such Purchaser a
certificate representing such shares that is free from all restrictive and other legends. The
Company may not make any notation on its records or give instructions to the Transfer
Agent that enlarge the restrictions on transfer set forth in this Section 4. Certificates for
Underlying Shares subject to legend removal hereunder shall be transmitted by the Transfer
Agent to the Purchaser by crediting the account of the Purchaser’s prime broker with the
Depository Trust Company System as directed by such Purchaser. As used herein,
“Standard Settlement Period™ means the standard settlement period, expressed in a number
of Trading Days, on the Company’s primary Trading Market with respect to the Common
Stock as in effect on the date of delivery of a certificate representing Underlying Shares,
as applicable, 1ssued with a restrictive legend.

(d) In addition to such Purchaser’s other available remedies, the Company shall
pay to a Purchaser, in cash, (1) as partial hquidated damages and not as a penalty, for each
$1.000 of Underlying Shares (based on the VWAP of the Common Stock on the date such
Securities are submitted to the Transfer Agent) delivered for removal of the restrictive
legend and subject to Section 4.1(c), $10 per Trading Day (increasing to $20 per Trading
Day five (5) Trading Days after the Legend Removwal Date) for each Trading Day after the
Legend Removal Date until such certificate is deliverad without a legend and (i) if the
Company fails to (a) issue and deliver (or cause to be deliverad) to a Purchaser by the
Legend Removal Date a certificate representing the Securities so delivered to the Company
by such Purchaser that is free from all restrictive and other legends and (b) if after the
Legend Removal Date such Purchaser purchases (in an open market transaction or
otherwise) shares of Comimon Stock to deliver in satisfaction of a sale by such Purchaser
of all or any portion of the number of shares of Commmon Stock, or a sale of a number of
shares of Common Stock equal to all or any portion of the mumber of shares of Common
Stock that such Purchaser anticipated receiving from the Company without any restrichive
legend, then, an amount equal to the excess of such Purchaser’s total purchase price
(including brokerage commissions and other out-of-pocket expenses, if any) for the shares
of Common Stock so purchased (including brokerage commissions and other out-of-pocket
expenses, if any) (the “Buv-In Price™ over the product of (x) such munber of Underlying
Shares that the Company was required to deliver to such Purchaser by the Legend Removal
Date multiplied by (y) the lowest closing sale price of the Common Stock on any Trading
Day during the period commencing on the date of the delivery by such Purchaser to the
Company of the applicable Underlying Shares (as the case may be) and ending on the date
of such delivery and payment under this clause (ii).

(e) Each Purchaser, severally and not jointly with the other Purchasers, agrees
with the Company that such Purchaser will sell any Securities pursuant to either the
registration requirements of the Secwrities Act, including any applicable prospectus
delivery requirements, or an exemption therefrom, and that if Securities are sold pursuant
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to a Registration Staternent, they will be sold in compliance with the plan of distribution
set forth therein, and acknowledges that the remowval of the restrictive legend from
certificates representing Securities as set forth in this Section 4.1 is predicated upon the
Company’s reliance upon this understanding.

42  Acknowledoment of Dilution. The Company acknowledges that the issuance of
the Securities may result in dilution of the outstanding shares of Common Stock, which dilution
may be substantial under certain market conditions. The Company further acknowledges that its
obligations under the Transaction Documents, including, without limitation, its obligation to issue
the Underlying Shares pursuant to the Transaction Documents, are unconditional and absolute and
not subject to any right of set off, counterclaim, delay or reduetion, regardless of the effect of any
such dilution or any claim the Company may have against any Purchaser and regardless of the
dilutive effect that such issuance may have on the ownership of the other stockholders of the
Company.

4.3 Furnishing of Information; Public Information.

(a) Until the earlier of the time that (i) no Purchaser owns Securifies, the
Company covenants to maintain the registration of the Common Stock under Section 12(b)
or 12(g) of the Exchange Act and to timely file (or obtain extensions in respect thersof and
file within the applicable grace period) all reports required to be filed by the Company after
the date hereof pursuant to the Exchange Act even if the Company is not then subject to
the reporting requirements of the Exchange Act.

(b) At any time during the period commencing from the six (6) month
anmversary of the date hereof and ending at such time that all of the Securities may be sold
without the requirement for the Company to be in compliance with Rule 144{c)(1)} and
otherwise without restriction or limitation pursuant to Rule 144, if the Company (1) shall
fail for any reason to satisfy the ewrrent public information requirement under Rule 144(c)
or (ii) has ever been an issuer described in Rule 1440 1(1) or becomes an issuer in the
future, and the Company shall fail to satisfy any condition set forth in Rule 144(1)(2) (a
“Public Information Failure™) then, in addition to such Purchaser’s other available
remedies, the Company shall pay to a Purchaser, in cash, as partial liquidated damages and
not as a penalty, by reason of any such delay in or reduction of its ability to sell the
Securities, an amount in cash equal to two percent (2.0%) of the aggregate Subscription
Amount of such Purchaser’s Securities on the day of a Public Information Failure and on
every thirtieth (30" day (pro rated for periods totaling less than thirty days) thereafter until
the earlier of (a) the date such Public Information Failure is cured and (b) such time that
such public information 1s no longer required for the Purchasers to transfer the Underlying
Shares pursuant to Rule 144. The payments to which a Purchaser shall be entitled pursuant
to this Section 4.3(b) are referred to herein as “Public Information Failure
Payments ” Public Information Failure Payments shall be paid on the earlier of (i) the last
day of the calendar month during which such Public Information Failure Pavments are
incurred and (i) the third (3™) Business Day after the event or failure giving rise to the
Public Information Failure Payments is cured. In the event the Company fails to make
Public Information Failure Payments in a timely manner, such Public Information Failure
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Payments shall bear interest at the rate of 1.5% per month (prorated for partial months)
until paid in full. Nothing herein shall limit such Purchaser’s right to pursue actual damages
for the Public Information Failure, and such Purchaser shall have the right to pursue all
remedies available to it atlaw or in equity including, without limitation, a decree of specific
performance and/or injunctive relief

4.4 Integration. The Company shall not sell, offer for sale or solicit offers to buy or
otherwise negotiate in respect of any security (as defined in Section 2 of the Securities Act) that
would be integrated with the offer or sale of the Securities in a manner that would require the
registration under the Securities Act of the sale of the Securities or that would be integrated with
the offer or sale of the Securities for purposes of the miles and regulations of any Trading Market
such that it would requure shareholder approval prior to the closing of such other transaction unless
shareholder approval is obtained before the closing of such subsequent transaction.

4.5  Conversion and Exercise Procedures. Each of the form of Notice of Conversion
included in the Certificate of Designation set forth the totality of the procedures requirad of the
Purchasers in order to convert the Preferred Stock. Without limiting the preceding sentences, no
ink-original Notice of Exercise or Notice of Conversion shall be required, nor shall any medallion
guarantee (or other type of guarantee or notarization) of any Notice of Exercise or Notice of
Conversion form be required in order to convert the Preferred Stock. No additional legal opinior,
other mformation or instructions shall be requured of the Purchasers to convert their Preferred
Stock. The Company shall honor the conversions of the Preferred Stock and shall deliver
Underlying Shares in accordance with the terms, conditions and fime peniods set forth in the
Transaction Documents.

46  Securties Laws Disclosure; Publicity. The Company shall {a) by the Disclosure
Time, issue a press release disclosing the material terms of the transactions contemplated hereby,
and (b) file a Current Report on Form 8-K, including the Transaction Documents as exhibits
thereto, with the Commission within the time required by the Exchange Act. From and after the
1ssuance of such press release, the Company represents to the Purchasers that it shall have publicly
disclosed all material, non-public information delivered to any of the Purchasers by the Company
or any of its Subsidiaries, or any of their respective officers, directors, employees, Affiliates or
agents, including, without limitation, the Placement Agent, in connection with the transactions
contemplated by the Transaction Documents. In addition, effective upon the issuance of such press
release, the Company acknowledges and agrees that any and all confidentiality or similar
obligations under any agreement, whether written or oral, between the Company, any of its
Subsidianes or any of their respective officers, directors, agents, emplovees, Affiliates or agents,
ineluding, without limitation, the Placement Agent, on the one hand, and any of the Purchasers or
any of their Affiliates on the other hand, shall terminate and be of no further force or effect. The
Company understands and confirms that each Purchaser shall be relying on the foregoing covenant
in effecting transactions in securities of the Company. The Company and each Purchaser shall
consult with each other in issuing any other press releases with respect to the transactions
contemplated hereby, and neither the Company nor any Purchaser shall issue any such press
release nor otherwise make any such public statement without the prior consent of the Company,
with respect to any press release of any Purchaser, or without the prior consent of each Purchaser,
with respect to any press release of the Company, which consent shall not unreasonably be
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withheld or delayed, exceptif such disclosure is required by law, in which case the disclosing party
shall promptly provide the other party with prior notice of such public statement or
communication. Notwithstanding the foregoing, the Company shall not publicly disclose the name
of any Purchaser, or include the name of any Purchaser in any filing with the Commission or any
regulatory agency or Trading Market, without the prior written consent of such Purchaser, except
(a) as required by federal securities law in connection with (i) any registration statement
contemplated by the Registration Rights Agreement and (ii) the filing of final Transaction
Documents with the Commission and (b) to the extent such disclosure is required by law or Trading
Market regulations, in which case the Company shall provide the Purchasers with prior nofice of
such disclosure permitted under this clause (b) and reasonably cooperate with such Purchaser
regarding such disclosure.

4.7  Shareholder Rights Plan. No claim will be made or enforced by the Company or,
with the consent of the Company, any other Person, that any Purchaser is an “Acquiring Person”
under any control share acquisition, business combination, poison pill (including any distribution
under a rights agreement) or similar anti-takeover plan or arrangement in effect or hereafter
adopted by the Company, or that any Purchaser could be deemed to trigger the provisions of any
such plan or arrangement, by virfue of receiving Securities under the Transaction Documents or
under any other agreement between the Company and the Purchasers.

4.8 Non-Public Information. Except with respect to the material terms and conditions
of the transactions contemplated by the Transaction Documents, which shall be disclosed pursuant
to Section 4.6, the Company covenants and agrees that neither it, nor any other Person acting on
its behalf will provide any Purchaser or its agents or counsel with any information that constitutes,
or the Company reascnably belisves constitutes, material non-public information, unless prior
thereto such Purchaser shall have consented in writing to the receipt of such information and
agreed in writing with the Company to keep such information confidential. The Company
understands and confirms that each Purchaser shall be relving on the foregoing covenant in
effecting transactions in securities of the Company. To the extent that the Company, any of its
Subsidiaries, or any of their respective officers, director, agents, employees or Affiliates delivers
any material, non-public information to a Purchaser without such Purchaser’s consent, the
Company hereby covenants and agrees that such Purchaser shall not have any duty of
confidentiality to the Company, any of its Subsidiaries, or any of their respective officers,
directors, employees, Affiliates or agents, including, without limitation, the Placement Agent, or
a duty to the Company, any of its Subsidiaries or any of their respective officers, directors,
employees, Affiliates or agents, including, without limitation, the Placement Agent, not to trade
on the basis of, such material, non-public information, provided that the Purchaser shall remain
subject to applicable law. To the extent that any notice provided pursuant to any Transaction
Document constitutes, or contains, material, non-public information regarding the Company or
any Subsidiaries, the Company shall simultaneously with the delivery of such notice file such
notice with the Commuission pursuant to a Current Report on Form 8-K. The Companyunderstands
and confirms that each Purchaser shall be relying on the foregoing covenant in effecting
transactions in securities of the Company.

4.9  Use of Proceeds. The Company shall use the net proceeds from the sale of the
Securities hereunder for (a) first $50,000 for reimbursement of lead Purchaser’s legal fees and

30




Docusign Envelope 1D: BTE1AZ01-2432-4814-84F 4-30108 2840F 35

expenses as directly by such Purchaser (b) second to the payment of all outstanding fees with the
New York Stock Exchange and (¢} third to working capital purposes and shall not use such
proceeds: (a) for the satisfaction of any portion of the Company’s debt (other than payment of
trade payables in the ordinary course of the Company’s business and prior practices), (b) for the
redemption of any Common Stock or Common Stock Equivalents, (¢) for the settlement of any
outstanding litigation or (d) in violation of FCPA or OFAC regulations.

410 Indemnification of Purchasers. Subject to the provisions of this Section 4.10, the
Company will indemnify and hold each Purchaser and its directors, officers, sharcholders,
members, partners, emplovees and agents (and any other Persons with a functionally equivalent
role of a Person holding such titles notwithstanding a lack of such title or any other fitle), each
Person who controls such Purchaser (within the meamng of Section 15 of the Secunties Act and
Section 20 of the Exchange Act), and the directors, officers, shareholders, agents, members,
partners or employees (and any other Persons with a functionally equivalent role of a Person
holding such titles notwithstanding a lack of such title or any other title) of such controlling persons
{each, a “Purchaser Party’™) harmless from any and all losses, liabilities, obligations, claims,
contingencies, damages, costs and expenses, including all judgments, amounts paid in settlements,
cowrt costs and reasonable attorneys’ fees and costs of investigation that any such Purchaser Party
may suffer or incur as a result of or relating to {(a) any breach of any of the representations,
warranfies, covenants or agreements made by the Company in this Agreement or in the other
Transaction Documents or (b) any action instituted against the Purchaser Parties in any capacity,
or any of them or their respective Affiliates, by any stockholder of the Company who is not an
Affiliate of such Purchaser Party, with respect to any of the transactions contemplated by the
Transaction Documents (unless such action is solely based upon a material breach of such
Purchaser Party’s representations, warranties or covenants under the Transaction Documents or
any agreements or understandings such Purchaser Party may have with any such stockholder or
any viclations by such Purchaser Party of state or federal securities laws or any conduct by such
Purchaser Party which is finally judicially determined to constitute fraud, gross negligence or
willful misconduct. Ifany action shall be brought against any Purchaser Party in respect of which
indemnity may be sought pursuant to this Agreement, such Purchaser Party shall promptly notify
the Company in writing, and, the Company shall have the right to assume the defense thereof with
counsel of its own choosing reasonably acceptable to the Purchaser Party. Any Purchaser Party
shall have the right to employ separate counsel in any such action and participate in the defense
thereof, but the fees and expenses of such counsel shall be at the expense of such Purchaser Party
except to the extent that (i) the employment thereof has been specifically authorized by the
Company in writing, (ii) the Company has failed after a reasonable period of time to assume such
defense and to employ counsel or (iii) in such action there is, in the reasonable opimon of counsel
a material conflict on any material issue between the position of the Company and the position of
such Purchaser Party, in which case the Company shall be responsible for the reasonable fees and
expenses of no more than one such separate counsel. The Company will not be liable to any
Purchaser Party under this Agreement (v) for any settlement by a Purchaser Party effected without
the Company’s prior written consent, which shall not be unreasonably withheld or delayed; or (z)
to the extent, but only to the extent that a loss, claim, damage or liability is attributable to any
Purchaser Parfy’s breach of any of the representations, other Transaction Documents. The
indemnification requured by this Section 4.10 shall be made by periodic payments of the amount
thereof during the cowrse of the investigation or defense, as and when bills are received or are
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incwred. The indemnity agreements contained herein shall be in addition to any cause of action
or similar right of any Purchaser Party against the Company or others and any liabilities the
Company may be subject to pursuant to law,

4.11 Reservation and Listing of Securities.

(a) The Company shall maintain a reserve of the Required Minimum from its
duly authorized shares of Common Stock for issuance pursuant to the Transaction
Documents in such amount as may then be required to fulfill its obligations in full under
the Transaction Documents.

(b} If, on any date, the number of authorized but unissued (and otherwise
unreserved) shares of Common Stock is less than 200% of (i) the Required Minimum on
such date, minus (ii) the number of shares of Cormimon Stock previouslyissued pursuant to
the Transaction Documents, then the Board of Directors shall use commercially reasonable
efforts to amend the Company’s certificate or articles of incorporation to increase the
number of authorized but unissued shares of Common Stock to at least 130% of the
Required Minimum at such time (minus the number of shares of Commoeon Stock previously
issued pursuant to the Transaction Documents), as soon as possible and in any event not
later than the 75" day after such date, provided that the Company will not be required at
any time to authorize a number of shares of Comimon Stock greater than the maximum
remaining number of shares of Common Stock that could possibly be issued after such
time pursuant to the Transaction Documents.

(c) The Company shall, if applicable: (i) in the time and manner required by
the principal Trading Market, prepare and file with such Trading Market an additional
shares listing application covering a number of shares of Common Stock at least equal to
the Required Minimum on the date of such application, (ii) take all steps necessary to cause
such shares of Common Stock to be approved for listing or quotation on such Trading
Market as soon as possible thereafter, (iii) provide to the Purchasers evidence of such
listing or quotation and {1v) maintain the listing or quotation of such Common Stock on
any date at least equal to the Required Minimum on such date on such Trading Market or
another Trading Market. The Company agrees to maintain the eligibility of the Commmon
Stock for electronie transfer through the Depository Trust Company or another established
clearing corporation, inchuding, without limitation, by timely payment of fees to the
Depository Trust Company or such other established clearing corporation in connection
with such electronic transfer,

412 [RESERVED]

4.13  Subsequent Equity Sales.

(a) From the date hereof until 60 days after the date hereof, neither the
Company nor any Subsidiary shall issue, enter into any agreement to issue or announce the
issuance or proposed issuance of any shares of Common Stock or Common Stock
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Equivalents or (i) file any registration statement or any amendment or supplement thereto,
in each case other than as contemplated pursuant to the Registration Rights Agreement.

() Notwithstanding the foregoing, this Section 4.13 shall not apply in respect
of an Exempt Issuance, except that no Variable Rate Transaction shall be an Exempt
[ssuance.

4.14  Certain Transactions and Confidentiality. Each Purchaser, severally and not jointly
with the other Purchasers, covenants that neither it, nor any Affiliate acting on its behalf or
pursuant to any understanding with it will execute any purchases or sales, including Short Sales,
of any of the Company’s securities during the period commencing with the execution of this
Agreement and ending at such time that the transactions contemplated by this Agreement are first
publicly anmnounced pursuant to the initial press release as described in Section 4.6. Each
Purchaser, severally and not jointly with the other Purchasers, covenants that until such time as
the transactions contemplated by this Agreement are publicly disclosed by the Company pursuant
to the imtial press release as described in Section 4.6, such Purchaser will maintain the
confidentiality of the existence and terms of this transaction and the information included in the
Disclosure Schedules (other than as disclosed to its legal and other representatives).
Notwithstanding the foregoing, and notwithstanding anything contained in this Agreement to the
contrary, the Company expressly acknowledges and agrees that (i) no Purchaser makes any
representation, warranty or covenant hereby that it will not engage in effecting transactions in any
seeurities of the Company after the time that the transactions contemplated by this Agreement are
first publicly announced pursuant to the initial press release as described in Section 4.6, (1) no
Purchaser shall be restricted or prohibited from effecting any transactions in any securities of the
Company in accordance with applicable securities laws from and after the timne that the transactions
contermnplated by this Agreement are first publicly announced pursuant to the initial press release
as described in Section 4.6 and (iii) no Purchaser shall have any duty of confidentiality or duty not
to trade in the securities of the Company to the Company, any of its Subsidiaries, or any of their
respective officers, directors, employees, Affiliates or agent, including, without limitation, the
Placement Agent after the issuance of the imitial press release as descnbed in Section
4.6. Notwithstanding the foregeing, in the case of a Purchaser thatis a multi-managed investment
vehicle whereby separate portfolio managers manage separate portions of such Purchaser’s assets
and the portfolio managers have no direct knowledge of the investment decisions mads by the
portfolio managers managing other portions of such Purchaser’s assets, the covenant set forth
above shall only apply with respect to the portion of assets managed by the portfolio manager that
made the investment decision to purchase the Securities covered by this Agreement.

415 Form D: Blue Sky Filings. The Company agrees to timely file a Form D with
respect to the Securities as required under Regulation D and to provide a copy thereof, promptly
upon request of any Purchaser. The Company shall take such action as the Company shall
reasonably determine is necessary in order to obtain an exemption for, or to qualify the Securities
for, sale to the Purchasers at the Closing under applicable securities or “Blue Sky” laws of the
states of the United States, and shall provide evidence of such actions promptly upon request of
any Purchaser.
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ARTICLEY.
MISCELLANEOUS

51  Termination. This Agreement may be terminated by any Purchaser, as to such
Purchaser’s obligations hereunder only and without any effect whatsoever on the cbligations
between the Company and the other Purchasers, by written notice to the other parties, if the Closing
has not been consummated on or before the fifth (5*) Trading Day following the date hereof}
provided, however, that no such termination will affect the right of any party to sue for any breach
by any other party (or parties).

52  Fees and Expenses. At the Closing, the Company has agreed to reimburse the
Purchasers the non-accountable sum of $25,000 for its legal fees and expenses. Except as
expressly set forthin the Transaction Documents to the confrary, each party shall pay the fees and
expenses of its advisers, counsel, accountants and other experts, if any, and all other expenses
incurred by such party incident to the negotiation, preparation, execution, delivery and
performance of this Agreement. The Company shall pay all Transfer Agent fees (including,
without limitation, any fees required for same-day processing of any instruction letter delivered by
the Company and any conversion or exercise notice delivered by a Purchaser), stamp taxes and
other taxes and duties levied in connection with the delivery of any Securities to the Purchasers.

5.3 Entire Agreement. The Transaction Documents, together with the exhibits and
schedules thereto, contain the entire understanding of the parties with respect to the subject matter
hereof and thereof and supersede all prior agreements and understandings, oral or written, with

respect to such matters, which the parties acknowledge have been merged into such documents,
exhibits and schedules.

54  Notices. Any and all notices or other communications or deliveries required or
permitted to be provided hereunder shall be in writing and shall be deemed given and effective on
the earliest of: (a) the time of transmission, if such notice or communication is delivered via email
attachment at the e-mail address as set forth on the sighature pages attached hereto at or prior to
5:30 p.m. (New York City time) on a Trading Day, (b) the next Trading Day after the time of
transmission, if such notice or communication is delivered via email attachment at the e-mail
address as set forth on the signature pages attached hereto on a day that is not a Trading Day or
later than 5:30 p.m. (New York City time) on any Trading Day, (¢) the second (2" Trading Day
following the date of mailing, if sent by U.S. nationally recognized overnight courier service or
(d) upon actual receipt by the party to whom such notice is required to be given. The address for
such notices and communications shall be as set forth on the signature pages attached hereto.

5.5 Amendments, Waivers. No provision of this Agreement may be waived, modified,
supplemented or amended except in a written instrument signed, in the case of an amendment, by
the Company and Purchasers which purchased at least 50.1% in interest of the Preferred Stock
based on the mnifial Subscription Amounts hereunder (or, prior to the Closing, the Company and
each Purchaser) or, in the case of a waiver, by the party against whom enforcement of any such
waived provision is sought, provided that if any amendment, modification or waiver
disproportionately and adversely impacts a Purchaser (or group of Purchasers), the consent of such
disproportionately impacted Purchaser (or group of Purchasers) shall also be required. No waiver
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of any default with respect to any provision, condition or requirement of this Agreement shall be
deemed to be a contimiing waiver in the future or a waiver of any subsequent default or a waiver
of any other provision, condition or requirement hereof, nor shall any delay or omission of any
party o exercise any right hereunder in any manner impair the exercise of any such right. Any
proposed amendment or waiver that disproportionately, materially and adversely affects the rights
and obligations of any Purchaser relative to the comparable rights and obligations of the other
Purchasers shall recuire the prior written consent of such adversely affected Purchaser. Any
amendment effected in accordance with this Section 5.5 shall be binding upon each Purchaser and
holder of Securities and the Company.

56  Headings. The headings herein are for convenience only, do not constitute a part
of this Agreement and shall not be deemed to limit or affect any of the provisions hereof.

5.7  Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties and their suceessors and permitted assigns. The Company may not assign
this Agreement or any rights or obligations hereunder without the prior written consent of each
Purchaser (other than by merger). Any Purchaser may assign any or all of its rights under this
Agreement to any Person to whomm such Purchaser assigns or transfers any Securities, provided
that such transferee agrees in wiiting to be bound, with respect to the transferred Securities, by the
provisions of the Transaction Documents that apply to the “Purchasers.”

5.8  No Third-Party Beneficiaries. This Agreement is intended for the benefit of the
parties hereto and their respective successors and permitted assigns and is not for the benefit of,
nor may any provision hereof be enforced by, any other Person, except as otherwise set forth in
Section 4.10 and this Section 5.8.

59  Goveming Law. All questions concerning the construction, validity, enforcement
and interpretation of the Transaction Documents shall be governed by and construad and enforced
in accordance with the internal laws of the State of New York, without regard to the principles of
conflicts of law thersof Each party agrees that all legal Proceedings concerning the
interpretations, enforcement and defense of the transactions contemplated by this Agreement and
any other Transaction Documents (whether brought against a party hereto or its respective
affiliates, directors, officers, shareholders, partners, members, employees or agents) shall be
commenced exclusively in the state and federal courts sitting in the City of New York. Each party
hereby irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in
the City of New York, Borough of Manhattan for the adjudication of any dispute hereunder or in
connection herewith or with any transaction contemplated hereby or discussed herein (including
with respect to the enforcemnent of any of the Transaction Documents), and hereby irrevocably
walves, and agrees not to assert in any Action or Proceeding, any claim that 1t is not perscnally
subject to the jurisdiction of any such court, that such Action or Proceeding is improper or is an
inconvenient vemie for such Proceeding. Each party hereby irrevocably waives personal service
of process and consents to process being served in any such Action or Proceeding by mailing a
copy thereof via registered or certified mail or overnight delivery (with evidence of dalivery) to
such party at the address in effect for notices to it under this Agreement and agrees that such service
shall constitute good and sufficient service of process and notice thereof. Nothing contained herein
shall be deemed to limit in any way any right fo serve process in any other manner permitted by
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law. If any party shall commmence an Action or Proceeding to enforce any provisions of the
Transaction Documents, then, in addition to the obligations of the Company under Section 4.10,
the prevailing party in such Action or Proceeding shall be reimbursed by the non-prevailing party
for its reasonable attorneys” fees and other costs and expenses incurred with the investigation,
preparation and prosecution of such Action or Proceeding.

5.10  Survival. The representations and warranties contained herein shall survive the
Closing and the delivery of the Securities.

5.11 Execution. This Agreement may be executed in two or more counterparts, all of
which when taken together shall be considered one and the same agreement and shall become
affective when counterparts have been signed by each party and delivered to cach other party, it
being understood that the parties need not sign the same counterpart. Inthe event that any signatire
15 delivered by e-mail delivery of a *“ pdf” format data file, such signature shall create a valid and
binding obligation of the party executing (or on whose behalf such signature is executed) with the
same force and effect as if such “.pdf” signature page were an original thereof

5.12  Severability. If any term, provision, covenant or restriction of this Agreement is
held by a court of competent jurisdiction to be invalid, illegal, void or unenforceable, the remainder
of the terms, provisions, covenants and restrictions set forth herein shall remain in full force and
affect and shall in no way be affected, impaired or invalidated, and the parties hereto shall use their
cormmnercially reasonable efforts to find and employ an altemative means to achieve the same or
substantially the same result as that contemplated by such term, provision, covenant or restriction.
It is hereby stipulated and declared to be the intention of the parties that they would have executed
the remaining terms, provisions, covenants and restrictions without including any of such that may
be hereafter declared invalid, illegal, void or unenforceable.

5.13 Rescission and Withdrawal Right Notwithstanding anything to the contrary
contained in (and without limiting any similar provisions of) any of the other Transaction
Documents, whenever any Purchaser exercises a right, clection, demand or option under a
Transaction Document and the Company does not timely perform its related obligations within the
periods therein provided, then such Purchaser may rescind or withdraw, in its sole discretion from
time to time upon written notice to the Company, any relevant notice, demand or election in whole
or in part without prejudice to its future actions and rights.

514 Replacement of Securities. If any certificate or instrument evidencing any
Securities 1s mutilated, lost, stolen or destroved, the Company shall issue or cause to be issued in
exchange and substitufion for and upon cancellation thereof (in the case of mutilation), or in lieu
of and substitution therefor, a new certificate or instrument, but only upon receipt of evidence
reasonably satisfactory to the Company of such loss, theft or destruction. The applicant for a new
certificate or instrument under such circumstances shall also pay any reascnable third-party costs
(including customary indemnity) associated with the 1ssuance of such replacement Securities.

5.15 Remedies. In addition to being entitled to exercise all rights provided herein or
granted by law, including recovery of damages, each of the Purchasers and the Company will be
antifled to specific performance under the Transaction Documents. The parties agree that
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monetary damages may not be adequate compensation for any loss incurred by reason of any
breach of obligations containad in the Transaction Documents and hereby agree to waive and not
to assert in any Action for specific performance of any such obligation the defense that a remedy
at law would be adequate.

5.16 Payment Set Aside. To the extent that the Company makes a payment or payments
to any Purchaser pursuant to any Transaction Document or a Purchaser enforces or exercises its
rights thereunder, and such payment or payments or the proceeds of such enforcement or exercise
or any part thereof are subsequently invalidated, declared to be fraudulent or preferential, set asids,
recovered from, disgorged by or are required to be refunded, repaid or otherwise restored to the
Company, a trustee, receiver or any other Person under any law (including, without limitation, any
bankruptey law, state or federal law, common law or equitable cause of action), then to the extent
of any such restoration the obligation or part thereof originally intended to be satisfied shall be
revived and continued in full force and effect as if such payment had not been made or such
enforcement or setoff had not ocourred.

519 Liguidated Damages. The Company’s obligations to pay any partial liquidated
damages or other amounts owing under the Transaction Documents is a contimiing obligation of
the Company and shall not terrminate until all unpaid partial liquidated damages and other amounts
have been paid notwithstanding the fact that the instrument or security pursuant fo which such
partial hquidated damages or other amounts are due and payable shall have been canceled.

5.20  Saturdays. Sundays, Holidays, ete.  If the last or appointed day for the taking of
any action or the expiration of any right required or granted herein shall not be a Business Day,
then such action may be taken or such right may be exercised on the next succeeding Business
Day.

521 Construction. The parties agree that each of them and/or their respective counsel
have reviewed and had an opportunity to revise the Transaction Docwments and, therefore, the
normal rule of construction to the effect that any ambiguities are to be resolved against the drafting
party shall not be emnployed in the interpretation of the Transaction Documents or any amendments
thereto. In addition, each and every reference fo share prices and shares of Common Stock in any
Transaction Document shall be subject to adjustment for reverse and forward stock splits, stock
dividends, stock combinations and other similar transactions of the Common Stock that occur after
the date of this Agreement.

522 WAIVER OF JURY TRIAL. IN ANY ACTION, SUIT, OR PROCEEDING
IN ANY JURISDICTION BROUGHT BY ANY PARTY AGAINST ANY OTHER PARTY,
THE PARTIES EACH KNOWINGLY AND INTENTIONALLY, TO THE GREATEST
EXTENT PERMITTED BY APPLICABLE LAW, HEREBY ABSOLUTELY,
UNCONDITIONALLY, IRREVOCABLY AND EXPRESSLY WAIVES FOREVER
TRIAL BY JURY.

(Signature Pages Follow)
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IN WITNESS WHEREOQF, the parties hereto have caused this Securities Purchase
Agresment to be duly executed by their respective authorized signatories as of the date first

indicated above.
FOXO TECHNOLOGIES INC. Address for Notice:
Cais i
By: L istast BN by i Email
Name: Seamus Lagan slagan(@foxotechnologies.com
Title: CEO

With a copy to {(which shall not constifute notice):

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGE FOR PURCHASER FOLLOWS]
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[PURCHASER SIGNATURE PAGES TO FOXO SECURITIES PURCHASE AGREEMENT)]

IN WITNESS WHEREOQF, the undersigned have caused this Securities Purchase
Agreement to be duly executed by their respective authorized signatories as of the date first
indicated above.

sabby Velatility Warrant Master Fund, Ltd
Name of Purchaser:

-

Dacudigaed by:
Signature of Authorized Signatory of Purchaser: | ==
o
EERRETODEFDABE..

Robert dgrundstein

Name of Authorized Signatory:

c00 of Investment Manager

Title of Authorized Signatory:

rarundstein@sabbymanagement . com

Email Address of Authorized Signatory:

Address for Notice to Purchaser:

Address for Delivery of Securities to Purchaser (if not same as address for notice):

Subseription Amount: § #2300

375
Shares of Preferred Stock:
XX
Beneficial Ownership Blocker O 4.99% or O 9.99%

98-1017380
EIN Number:

[SIGNATURE PAGES CONTINUE]
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SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement (this “Agreement”™) is dated as of Apnl 15, 2025
between Foxo Technologies Ine., a Delaware corporation (the “Company™), and each purchaser
1dentified on the signature pages hereto (each, including its successors and assigns, a “Purchaser”™
and collectively, the “Purchasers™).

WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant
to Section 4{a)(2) of the Securities Act (as defined below), and Rule 506 promulgated thersunder,
the Company desires to issue and sell to each Purchaser, and each Purchaser, severally and not
jointly, desires to purchase from the Company, securities of the Company as more fully described
in this Agreement.

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this
Agreement, and for other good and valuable consideration the receipt and adequacy of which are
hereby acknowledged, the Company and each Purchaser agree as follows:

ARTICLE L.
DEFINITIONS

1.1 Definitions. In addition to the terms defined elsewhere in this Agreement: (a)
capitalized terms that are not otherwise defined herein have the meanings given to such terms in
the Certificate of Designation (as defined herein), and (b) the following terms have the meanings
set forth in this Section 1.1:

“Action” shall have the meaning ascribed to such term in Section 3.1(j).

“Affiliate™ means any Person that, directly or indirectly through one or more
intermediaries, controls or 1s controlled by or is wnder common control with a Person, as
such terms are vsaed in and construed under Rule 405 under the Securities Act.

“Board of Directors™ means the board of directors of the Commpany.

“Business Day™ means any day other than Saturday, Sunday or other day on which
commercial banks in The City of New York are authorized or required by law to remain
closed.

“Certificate of Designation™ means the Certificate of Designation filed prior fo the
date hereof by the Company with the Secretary of State of Delaware.

“Closing™ means the closing of the purchase and sale of the Securities pursuant to
Section 2.1.

“Closing Date™ means the Trading Day on which all of the Transaction Docurments

have been executed and delivered by the applicable parties thereto, and all conditions
precedent to (1) the Purchasers’ obligations to pay the Subscription Amount and (i1) the

Company’s obligations to deliver the Securities, in each case, have been satisfied or
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waived.
“Commission”™ means the United States Securities and Exchange Commission.

“Common Stock™ means the common stock of the Company, par value $0.0001 per
share, and any other class of securities into which such securities may hereafter be
reclassified or changed.

“Common_Stock Equivalents” means any securities of the Company or the
Subsidiaries which would entitle the holder thereof to acquire at any time Commeaon Stock,
including, without limitation, any debt, preferred stock, right, option, warrant or other
instrument that is at any time convertible into or exercisable or exchangeable for, or
otherwise entitles the holder thereof to receive, Common Stock.

“Conversion Price” shall have the meaning ascribed to such term in the Certificate
of Designation.

“Conversion Shares™ shall have the meaning ascribed to such term in the Certificate
of Designation.

“Disclosure Schedules™ shall have the meaning ascribed to such term in Section

3.1

“Ihsclosure Time™ means, (1) if this Agreement 1s signed on a day that 1s not a
Trading Day or after 9:00 a.m. (New York City time) and before midnight (New York City
time) on any Trading Day, 9:01 am. (New York City time) on the Trading Day
immediately following the date hereof, and (ii) if this Agreement is signed between
midnight (New York City time) and 9:00 a.m. (New York City time) on any Trading Day,
no later than 2:01 a.m. (New York City time) on the date hereof.

“Effective Date™ means the earliest of the date that (a) the initial Registration
Statement has been declared effective by the Commission, (b) all of the Underlying Shares
have been sold pursuant fo Rule 144 or may be sold pursuant to Rule 144 without the
requirement for the Company to be in compliance with the cwrrent public information
required under Rule 144 and without volume or manner-of-sale restricticns, (c¢) following
the one year anniversary of the Closing Date provided that a holder of Underlying Shares
is not an Affiliate of the Company, or (d) all of the Underlyving Shares may be sold pursuant
to an exemption from registration under Section 4(a)(1) of the Securities Act without
volume or manner-of-sale restrictions and Company counsel has delivered to such holders
a standing written ungualified opimon that resales may then be made by such holders of
the Underlying Shares pursuant to such exemption which opinion shall be in form and
substance reasonably acceptable to such holders.

“EGS™ means Ellenoff Grossman & Schole LLP, with offices located at 1345
Avemue of the Americas, New York, New York 10105-0302.

“Evaluation Date™ shall have the meaning ascribed to such term in Section 3.1(s).
2
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“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the
nies and regulations promulgated thereunder.

“Exempt Issnance” means the issuance of (a) shares of Common Stock or options
to employees, officers or directors of the Company pursuant to any stock or option plan
duly adopted for such purpose, by a majority of the non-emplovee members of the Board
of Directors or a majority of the members of a committee of non-employee directors
established for such purpose for services rendered to the Company, (b) securities upon the
exercise or exchange of or conversion of any Securities issued hereunder, warrants to the
Placement Agent in conmection with the transactions pursuant to this Agreement and any
securities upon exercise of warrants to the Placement Agent and/or other securities
exercisable or exchangeable for or convertible into shares of Commeon Stock issued and
outstanding on the date of this Agreement, provided that such securities have not been
amended since the date of this Agreement to increase the number of such securities or to
decrease the exercise price, exchange price or conversion price of such securities (other
than in connection with stock splits or combinations) or to extend the term of such
securities, and (c¢) securities issued pursuant to acquisitions or strategic transactions
approved by a majority of the disinterested directors of the Company, provided that such
securities are issued as “restricted securities™ (as defined in Rule 144) and carry no
registration rights that require or permit the filing of any registration statement in
connection therewith during the prohibition period in Section 4.12(a) herein, and provided
that any such issuance shall only be to a Person (or to the equityholders of a Person) which
is, itself or through its subsidiaries, an operating company or an owner of an asset in a
business synergistic with the business of the Company and shall provide to the Company
additional benefits in addition to the investment of funds, but shall not include a transaction
in which the Company is issuing securities primarily for the purpose of raising capital or
to an entity whose primary business is investing in securities.

“FCPA™ means the Foreign Corrupt Practices Act of 1977, as amended.
“GAAP” shall have the meaning ascribed to such term in Section 3. 1(h).
“Indebtedness™ shall have the meaning ascribed to such term in Section 3.1(bb).

“Intellectual Property Rights™ shall have the meaning ascribed to such term in
Section 3.1(0).

“Legend Removal Date™ shall have the meaning ascribed to such term in Section
4.1(c).

“Liens” means a lien, charge, pledge, security interast, encumbrance, right of first
refusal, preemptive right or other restriction.
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“Material Adverse Effect™ shall have the meaning assigned to such term in Section
3.1(b).

“Material Permits™ shall have the meaning ascribed to such term in Section 3.1{n).
“Maxinmun Rate™ shall have the meaning ascribed to such term in Section 5.17.

“Person” means an individual or corporation, partnership, trust, incorporated or
unincorporated association, joint venture, limited liability company, joint stock company,
government (or an agency or subdivision thersof) or other entity of any kind.

“Preferred Stock™ means the up to 375 shares of the Company’s Series A
Convertible Preferrad Stock issued hereunder having the rights, preferences and privileges
set forth in the Certificate of Designation.

“Proceeding” means an action, claim, sut, investigation or proceeding (including,
without limitation, an informal investigation or partial proceeding, such as a deposition),
whether commenced or threatened.

“Public Information Failure™ shall have the meaning ascribed fo such term in
Section 4.3(b).

“Public Information Failure Payments™ shall have the meaning ascribed to such
term in Section 4.3(b).

“Purchaser Party™ shall have the meaning ascribed to such term in Section 4.10.

“Registration Rights Agreement” means the Registration Rights Agreement dated
as of April 4, 2025, by and among the Company and the Purchaser, which Registration
Rights Agreement covers the obligations of the Company to file the resale of the
Underlying Shares issuable upon conversion of the Preferred Stoek issuable hereunder.

“Registration Statement™ means a registration statement meeting the requirements
set forth in the Registration Rights Agreement and covering the resale of the Underlying
Shares by each Purchaser as provided for in the Registration Rights Agresment.

“Required Approvals™ shall have the meaming ascribed to such term in Section

3.1(e).

“Required Minimum™ means, as of any date, the maximum aggregate number of
shares of Common Stock then issued or potentially issuable in the fuhwe pursuant to the
Transaction Documents, including any Underlying Shares 1ssuable upon conversion in full
of all shares of Preferred Stock, ignoring any conversion limits set forth therein.

“Rule 144™ means Rule 144 promulgated by the Commission pursuant to the
Securities Act, as such Rule may be amended or interpretad from time to time, or any
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sirmilar rule or regulation hereafter adopted by the Comimission having substantially the
same purpose and effect as such Rule,

“Rule 424™ means Rule 424 promulgated by the Commission pursuant to the
Securities Act, as such Rule may be amended or interpreted from time to time, or any
simmilar rule or regulation hereafter adopted by the Commission having substantially the
same purpose and effect as such Rule,

“SEC Reports™ shall have the meaning ascribed to such term in Section 3.1(h).
“Securities” means the Preferred Stock and the Underlying Shares.

“Securities Act”™ means the Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder.

“Short Sales™ means all “short sales™ as defined in Rule 200 of Regulation SHO
under the Exchange Act (but shall not be deemed to include locating and/or borrowing
shares of Common Stock).

“Stated Value™ means $1,000 per share of Preferred Stock.

“Subscription Amount™ shall mean, as to each Purchaser, the aggregate amount to
be paid for the Preferred Stock purchased hereunder as specified below such Purchaser’s
name on the signature page of this Agreement and next to the heading “Subscription
Amount,” in United States dollars and in immediatel y available funds.

“Subsidiary™ means any subsidiary of the Company as set forth on Schedule 3.1(a)
and shall, where applicable, also include any direct or indirect subsidiary of the Company
formed or acquured after the date hereof.

“Trading Day™ means a day on which the principal Trading Market is open for
trading.

“Trading Market” means any of the following markets or exchanges on which the
Common Stock is listed or quoted for trading on the date in question: the NYSE American,
the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdag Global Select Market,
the New York Stock Exchange, the Pink Open Market, OTCQB or the OTCQX (or any
successors to any of the foregoing).

“Transaction Documents™ means this Agreement, the Certificate of Designation,
all exhibits and schedules thereto and hereto and any other documents or agreements
executed in connection with the transactions contemplated hersunder.

“Transfer Agent” means the current transfer agent of the Company and any
successor transfer agent of the Company.

5
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“Underlving Shares™ means the shares of Common Stock issued and issuable upon
CONVErsion.

“VWAP” means, for any date, the price determined by the first of the following
clauses that applies: (a) if the Common Stock is then listed or quoted on a Trading Market,
the daily volume weighted average price of the Commeon Stock for such date (or the nearest
preceding date) on the Trading Market on which the Commen Stock is then listed or guoted
as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. (New York City
time) to 4:02 p.m. (New York City time}), (b) if OTCQB Venture Market (“OTCQRB™) or
OTCQX Best Market (“OTCX™) is not a Trading Market, the volume weighted average
price of the Common Stock for such date (or the nearest preceding date) on OTCQB or
OTCQX as applicable, (¢) if the Common Stock is not then listed or quoted for trading on
OTCQB or OTCQX and if prices for the Common Stock are then reported on the Pink
Open Martket (“Pink Market™) operated by OTC Markets, Inc. (or a similar organization or
agency succeeding to its functions of reporting prices), the most recent bid price per share
of the Common Stock so reported, or (d) in all other cases, the fair market value of a share
of Common Stock as determined by an independent appraiser selected in good faith by the
Purchasers of a majority in interest of the Securities then outstanding and reasonably
acceptable to the Company, the fees and expenses of which shall be paid by the Company.

ARTICLE IL
PURCHASE AND SALE

2.1 Closing. Onthe Closing Date, upon the terms and subject to the conditions set forth
herein, substantially concurrent with the execution and delivery of this Agreement by the parties
hereto, the Company agrees to sell, and the Purchasers, severally and not jointly, agree to purchase,
up to an aggregate of $275,000 of shares of Preferred Stock with an aggregate Stated Value equal
to $275,000 (ie. at a premium to the Subseription Amount). The aggregate number of shares of
Preferred Stock sold hereunder shall be 275. Each Purchaser shall deliver to the Company, via
wire fransfer or a certified check, immediately available funds equal to such Purchasers
Subscription Amount and the Company shall deliver to each Purchaser its respective shares of
Preferred Stock as determined pursuant to Section 2.2(a), and the Company and each Purchaser
shall deliver the other items set forth in Section 2.2 deliverable at the Closing. Upon satisfaction
of the covenants and conditions set forth in Sections 2.2 and 2.3, the Closing shall occur at the
offices of EGS or such other location as the parties shall mutually agree and take place remotely
by electronic transfer of the Closing documentation.

2.2 Deliveries.

{a) On or prior to the Closing Date, the Company shall deliver or cause to be
delivered to each Purchaser the following:

(i) this Agreement duly executaed by the Company; and

(i) a certificate evidencing a number of shares of Preferred Stock equal
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to such Purchaser’s Subscription Amount times one (1) divided by the Stated Value,
registered in the name of such Purchaser.

)] Omn or prier to the Closing Date, each Purchaser shall deliver or cause to be
delivered to the Company the following:

(i) this Agreement duly executed by such Purchaser, and

(i1} such Purchaser’s Subscription Amount by wire fransfer to the
account specified in writing by the Company.

23 Closing Conditicns.

(a) The obligations of the Company hereundar in connection with the Closing
are subject to the following conditions being met:

1 the accuracy in all material respects (or, to the extent representations
or warranties are qualified by mateniality, in all respects) on the Closing Date of the
representations and warranties of the Purchasers contained herein (unless as of a
specific date therein in which case they shall be accurate in all material respeets (or,
to the extent represenfations or warranties are cualified by materiality, in all
respects) as of such date);

(11) all obligations, covenants and agreements of each Purchaser
required to be performed at or prior to the Closing Date shall have been performed;
and

(iii)  thedelivery by each Purchaser of the items set forth in Section 2.2(h)
of this Agreement.

{b) The respective obligations of the Purchasers hereunder in connection with
the Closing are subject to the following conditions being met:

(i) the accuracy in all material respects {or, to the extent representations
or warranties are qualified by materiality or Material Adverse Effect, in all respects)
when made and on the Closing Date of the representations and warranties of the
Company contained herein (unless as of a spacific date therein in which case they
shall be accurate in all material respects or, fo the extent representations or
warranties are qualified by materiality or Material Adverse Effect, in all respects)
as of such date);

(i)  all obligations, covenants and agreements of the Company required
to be performed at or prior to the Closing Date shall have been performed,

(ili)  the delivery by the Company of the items set forth in Section 2.2(a)
of this Agreement;
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(iv)  there shall have been no Material Adverse Effect with respect to the
Company, and

() from the date hereof to the Closing Date, trading in the Cormon
Stock shall not have been suspended by the Commission or the Company’s
principal Trading Market and, at any time prior to the Closing Date, trading in
securities generally as reported by Bloomberg L.P. shall not have been suspended
or limited, or minirmum prices shall not have been established on securities whose
trades are reported by such service, or on any Trading Market, nor shall a banking
moratorium have been declared either by the United States or New York State
authorities nor shall there have occurred any material outbreak or escalation of
hostilities or other national or international calamity of such magnitude in its effect
on, or any material adverse change in, any financial market which, in each case, in
the reasonable judgment of such Purchaser, makes it impracticable or inadvisable
to purchase the Secwities at the Closing.

ARTICLE IIL
REPRESENTATIONS AND WARRANTIES

3.1  Representations and Warranties of the Company. Except as set forth in the
Disclosure Schedules, which Disclosure Schedules shall be deemed a part hereof and shall qualify

any representation or otherwise made herein to the extent of the disclosure contained in the
corresponding section of the Disclosure Schedules, the Company hereby makes the following
representations and warranties to each Purchaser:

(a) Subsidiaries. All of the direct and indirect subsidiaries of the Company are
set forth on Schedule 3.1(a). The Company owns, directly or indirectly, all of the capital
stock or other equity interests of each Subsidiary free and clear of any Liens, and all of the
issued and outstanding shares of capital stock of each Subsidiary are validly issuad and are
fully paid, non-assessable and free of preemptive and sumilar rights to subscribe for or
purchase securities. If the Company has no subsidiaries, all other references to the
Subsidiaries or any of them in the Transaction Documents shall be disregarded.

(b) Organization and Qualification. The Company and each of the Subsidiaries
is an entity duly incorporated or otherwise organized, validly existing and in good standing
under the laws of the jurisdiction of its incorporation or orgamzation, with the requisite
power and authority to own and use its properties and assets and to carry on its business as
currently condueted. Neither the Company nor any Subsidiary is in vielation nor default
of any of the provisions of its respective certificate or articles of incorporation, byvlaws or
other orgamzational or charter documents. Each of the Company and the Subsidiaries is
duly qualified to conduct business and is in good standing as a foreign corporation or other
entity in each jurisdiction in which the nature of the business conducted or property owned
by it makes such qualification necessary, except where the failure to be so qualified or in
good standing, as the case may be, could not have or reasonably be expected to result in:
(1) a material adverse effect on the legality, validity or enforceability of any Transaction
Document, (11} a material adverse effect on the results of operations, assets, business,

8
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prospects or condition (finaneial or otherwise) of the Company and the Subsidiaries, taken
as a whole, or (1i1) a material adverse effect on the Company’s ability to perform in any
material respect on a timely basis its obligations under any Transaction Document (any of
(i), (i1) or (iii}, a “Material Adverse Effect™) and no Procesding has been instituted in any
such jurisdiction revoking, limiting or curtailing or seeking to revoke, limit or curtail such
power and authority or qualification.

(c) Authorization; Enforcement The Company has the requisite corporate
power and authority to enter into and to consummate the transactions contemplated by this
Agreement and each of the other Transaction Documents and otherwise to carry out its
obligations hereunder and thereunder. The execution and delivery of this Agreement and
each of the other Transaction Documents by the Company and the consummation by it of
the transactions contemplated hereby and thereby have been duly authorized by all
necessary action on the part of the Company and no further action is required by the
Company, the Board of Directors or the Company’s stockholders in connection herewith
or therewith other than in connection with the Required Approvals. This Agreement and
each other Transaction Dogument to which it is a party has been {or upon delivery will
have been) duly executed by the Company and, when delivered in accordance with the
terms hereof and thereof, will constitute the valid and binding obligation of the Company
enforceable against the Company in accordance with ifs terms, except (i) as limited by
general equitable principles and applicable bankruptey, insolvency, reorganization,
moratorium and other laws of general application affecting enforcement of creditors® rights
generally, (i1) as limited by laws relating to the avalability of specific performance,
injunctive relief or other equitable remedies and (iii) insofar as indemmification and
contribution provisions may be limited by applicable law.

(d) No Conflicts. The execution, delivery and performance by the Company of
this Agreement and the other Transaction Documents to which it is a party, the issuance
and sale of the Securities and the consummation by it of the fransactions contemplated
hereby and thereby do not and will not (i) conflict with or violate any provision of the
Company’s or any Subsidiary’s certificate or articles of incorporation, bylaws or other
orgamizational or charter documents, or (i) conflict with, or constitute a default {or an event
that with notice or lapse of time or both would become a defanlt) under, result in the
creation of any Lien upon any of the properties or assets of the Company or any Subsidiary,
or give to others any rights of termination, amendment, anti-dilution or similar adjustments,
acceleration or cancellation (with or without notice, lapse of time or both) of any
agreement, credit facility, debt or other instrument (evidencing a Company or Subsidiary
debt or otherwise) or other understanding to which the Company or any Subsidiary is a
party or by which any property or asset of the Company or any Subsidiary is bound or
affected, or (iii) subject to the Required Approvals, conflict with or result in a violation of
any law, rile, regulation, order, judgment, injunction, decree or other restriction of any
court or governmental anthority to which the Company or a Subsidiary is subject {(including
federal and state securities laws and regulations), or by which any property or asset of the
Company or a Subsidiary is bound or affected; except in the case of each of clauses (i) and
(iii), such as could not have or reasonably be expected to result in a Material Adverse
Effect.

9
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(e Filings, Consents and Approvals. The Company is not required to obtain

any consent, waiver, authorization or order of, give any notice to, or make any filing or
registration with, any court or other federal, state, local or other governmental authority or
other Person in connection with the execution, delivery and performance by the Company
of the Transaction Documents, other than: (i) the filings required pursuant to Section 4.6
of this Agreement, (ii) the filing with the Commission pursuant to the Registration Rights
Agreement and (iii) the notice and/or application(s) to each applicable Trading Market for
the issuance and sale of the Securities and the listing of the Underlying Shares for trading
thereon in the time and manner required thereby, (iv) the filing of Form D with the
Commission and such filings as are required to be made under applicable state securities
laws (collectively, the “Required Approvals™.

(H) Issuance of the Securities. The Securities are duly authorized and, when
issued and paid for in accordance with the applicable Transaction Documents, will be duly
and validly issued, fully paid and nonassessable, free and clear of all Liens imposad by the
Company other than restrictions on transfer provided for in the Transaction Documents.
The Underlying Shares, when issued in accordance with the terms of the Transaction
Documents, will be validly issued, fillv paid and nonassessable, free and clear of all Liens
imposed by the Company other than restrictions on transfer provided for in the Transaction
Documents. The Company has reserved from its duly authorized capital stock a number
of shares of Common Stock for issuance of the Underlying Shares at least equal to the
Required Minimum on the date hereof.

(g)  Capitalization. The capitalization of the Company as of the date hereof is
as set forth on Schedule 3.1(g), which Schedule 3.1{(g) shall also include the number of
shares of Common Stock owned beneficially, and of record, by Affiliates of the Company
as of the date hereof. The Company has not issued any capital stock since its most recently
filed periodic report under the Exchange Act, other than pursuant to the exercise of
employee stock options under the Company’s stock option plans, the issuance of shares of
Common Stock to employees pursuant to the Company’s employee stock purchase plans
and pursuant to the conversion and/or exercise of Common Stock Equivalents outstanding
as of'the date of the most recently filed periodic report under the Exchange Act. No Person
has any right of first refusal, presmptive right, right of participation, or any similar right to
participate in the transactions contemplated by the Transaction Documents. Except as set
forth on Schedule 3.1(g), there are no outstanding options, warrants, scrip rights to
subscribe to, calls or commitments of any character whatsoever relating to, or securities,
rights or obligations convertible into or exercisable or exchangeable for, or giving any
Person any right to subscribe for or acquire, any shares of Common Stock or the capital
stock of any Subsidiary, or contracts, commitments, understandings or arrangements by
which the Company or any Subsidiary is or may become bound to issue additional shares
of Common Stock or Common Stock Equuvalents or capital stock of any Subsidiary. The
issuance and sale of the Securities will not obligate the Company or any Subsidiary to issue
shares of Common Stock or other securities to any Person (other than the Purchasers).
There are no outstanding securities or instruments of the Company or any Subsidiary with
any provision that adjusts the exercise, conversion, exchange or reset price of such security
or instrument upon an issuance of securities by the Company or any Subsidiary. There are
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no outstanding securities or instruments of the Company or any Subsidiary that contain any
redemption or similar provisions, and there are no confracts, commitments, understandings
or arrangements by which the Company or any Subsidiary is or may become bound to
redeem a security of the Company or such Subsidiary. The Company does not have any
stock appreciation rights or “phantom stock™ plans or agreements or any similar plan or
agreement. All of the outstanding shares of capital stock of the Company are duly
authorized, validly issued, fullv paid and nonassessable, have been issued in compliance
with all federal and state securities laws, and none of such outstanding shares was issued
in violation of any preemptive nights or similar rights to subscribe for or purchase
securities. No further approval or authorization of any stockholder, the Board of Directors
or others is required for the issuance and sale of the Securities. There are no stockholders
agreements, voting agreements or other similar agreements with respect to the Company’s
capital stock to which the Company is a party or, to the knowledge of the Company,
between or among any of the Company’s stockholders.

(h) SEC Reports, Financial Statements. The Company has filed all reports,
schedules, forms, statements and other documents required to be filed by the Company
under the Securities Act and the Exchange Act, including pursuant to Section 13(a) or 15(d)
thereof, for the two years preceding the date hereof (or such shorter period as the Company
was required by law or regulation to file such material) (the foregoing materials, including
the exhibits thereto and documents incorporated by reference therein, being collectively
referred to herein as the “SEC Reports™) on a timely basis or has received a valid extension
of such time of filing and has filed any such SEC Reports prior to the expiration of any
such extension. As of their respective dates, the SEC Reports complied in all material
respects with the requurements of the Securities Act and the Exchange Act, as applicable,
and none of the SEC Reports, when filed, contained any untrue statement of a material fact
or omitted to state a material fact required to be stated therein or necessary in order to make
the staterments therein, in the light of the circumnstances under which they were made, not
misleading. The Company has never been an issuer subject to Rule 144() under the
Securities Act. The financial statements of the Company included in the SEC Reports
comply in all material respects with applicable accounting requirements and the rules and
regulations of the Commission with respect thereto as in effect at the time of filing. Such
financial statements have been prepared in accordance with United States generally
accepted accounting principles applied on a consistent basis during the periods involved
(“GAAP™), except as may be otherwise specified in such financial statements or the notes
thereto and except that unaudited financial statements may not contain all footnotes
required by GAAP, and fairly present in all material respects the financial position of the
Company and its consolidated Subsidianies as of and for the dates thereof and the results
of operations and cash flows for the periods then ended, subject, in the case of unaudited
statements, to normal, immaterial, vear-end audit adjustments,

i) Material Changes: Undisclosed Events. Liabilities or Developments. Since
the date of the latest audited financial statements included within the SEC Reports, except
as set forth on Schedule 3.1(i), (i) there has been no event, occurrence or development that
has had or that could reasonably be expected to result in a Material Adverse Effect, (ii) the
Company has not incured any liabilities (contingent or otherwise) other than (A) trade
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payables and acerued expenses incurred in the ordinary course of business consistent with
past practice and (B) liabilities not required to be reflected in the Company’s financial
statements pursuant to GAAP or disclosed in filings made with the Commission, (iit) the
Company has not altered its method of accounting, (iv) the Company has not declared or
made any dividend or distribution of cash or other property toits stockholders or purchased,
redesmed or made any agreements to purchase or redeem any shares of its capital stock
and (v) the Company has not issued any equity securities to any officer, director or
Affiliate, except pursuant to existing Company stock option plans. The Company does not
have pending before the Commission any request for confidential treatment of information.
Except for the issuance of the Securities contemplated by this Agreement or as set forth on
Schedule 3.1(i), no event, liability, fact, circumstance, occurrence or development has
occurred or exists or is reasonably expected to occur or exist with respect to the Company
or its Subsidiaries or their respective businesses, prospects, properties, operations, assets
or financial condition, that would be required to be disclosed by the Company under
applicable securities laws at the time this representation is made or deemed made that has
not been publicly disclosed at least 1 Trading Day prior to the date that this representation
is made.

) Litigation. Except as set forth on Schedule 3.1(3), there is no action, suit,
inquiry, notice of violation, proceeding or investigation pending or, to the knowledge of
the Company, threatened against or affecting the Company, any Subsidiary or any of their
respective properties before or by any cowrt, arbitrator, governmental or administrative
agency or regulatory authority (federal, state, county, local or foreign) (collectively, an
“Action™). None of the Actions set forth on Schedule 3.1(j), (1) adversely affects or
challenges the legality, validity or enforceability of any of the Transaction Documents or
the Securities or (ii) could, if there were an unfavorable decision, have or reasonably be
expected to result in a Material Adverse Effect. Neither the Company nor any Subsidiary,
nor any director or officer thereof, is or has been the subject of any Action involving a
claim of viclation of or liability under federal or state securities laws or a claim of breach
of fiduciary duty. There has not been, and to the knowledge of the Company, there is not
pending or contemplated, any investigation by the Commission involving the Company or
any current or former director or officer of the Company. The Commussion has not issued
any stop order or other order suspending the effectiveness of any registration statement
filed by the Company or any Subsidiary under the Exchange Act or the Securities Act,

(k) Labor Relations. No labor dispute exists or, to the knowladge of the
Company, is imminent with respect to any of the employees of the Company, which could
reasonably be expected to result in a Material Adverse Effect. None of the Company’s or
its Subsidiaries’ employees is a member of a union that relates to such employee’s
relationship with the Company or such Subsidiary, and neither the Company nor any of its
Subsidianes 1s a party to a collective bargaining agreement, and the Company and 1its
Subsidiaries believe that their relationships with their employees are good. To the
knowledge of the Company, no executive officer of the Company or any Subsidiary, is, or
is now expected to be, in violation of any material term of any employment contract,
confidentiality, disclosure or proprietary information agreement or non-compeatition
agreement, or any other contract or agreemment or any restrictive covenant in favor of any
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third party, and the continued employiment of each such executive officer does not subject
the Company or any of its Subsidiaries to any liability with respect to any of the foregoing
matters. The Company and its Subsidiaries are in compliance with all U.S. federal, state,
local and foreign laws and regulations relating to employment and employment practices,
terms and conditions of employment and wages and hours, except where the failure to be
in compliance could not, individually or in the aggregate, reasonably be expected to have
a Material Adverse Effect.

{1 Compliance. Neither the Company nor any Subsidiary: (i) is in default
under or in violation of (and no event has ocewrred that has not been waived that, with
notice or lapse of time or both, would result in a default by the Company or any Subsidiary
under), nor has the Company or any Subsidiary received notice of a claim thatit is in default
under or that it is in violation of, any indenture, loan or credit agreement or any other
agreement or instrument to which it is a party or by which it or any of its properties is
bound (whether or not such default or violation has been waived), (ii) is in violation of any
judgment, decree or order of any court, arbitrator or other governmental authority or (iii)
is or has beenin violation of any statute, rule, ordinance or regulation of any governmental
authority, including without limitation all foreign, federal, state and local laws relating to
taxes, environmental protection, occupational health and safety, produet quality and safety
and employment and labor matters, except in each case as could not have or reasonably be
expected to result in a Material Adverse Effect.

{m} Environmental Laws. The Company and its Subsidiaries (1) are in
compliance with all federal, state, local and foreign laws relating to pollution or protection
of human health or the environment (including ambient air, surface water, groundwater,
land surface or subsurface strata), including laws relating to emissions, discharges, releases
or threatened releases of chemicals, pollutants, contaminants, or foxic or hazardous
substances or wasies (collectively, “Hazardous Materials™) into the enviromment, or
otherwise relating to the manufacture, processing, distribution, use, treatment, storage,
disposal, transport or handling of Hazardous Materials, as well as all authorizations, codes,
decrees, demands, or demand letters, injunctions, judgments, licenses, notices or notice
letters, orders, permits, plans or regulations, issued, entered, promulgated or approved
thereunder (“Environmental Laws™); (ii) have received all permits licenses or other
approvals required of them under applicable Environmental Laws to conduct their
respective businesses; and (iii) are in compliance with all terms and conditions of any such
permit, license or approval where in each clause (1), (i1) and (iii), the failure fo so comply
could be reasonably expected to have, individually or in the aggregate, a Material Adverse
Effect.

{m) Regulatory Permits. The Company and the Subsidiaries posssss all
certificates, authorizations and permits issued by the appropriate federal, state, local or
foreign regulatory authorities necessary to conduct their respective businesses as described
in the SEC Reports, except where the failure to possess such permits could not reasonably
be expected to result in a Material Adverse Effect (“Material Permits™), and neither the
Company nor any Subsidiary has received any notice of proceedings relating to the
revocation or modification of any Material Permit.
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(o)  Tile to Assets The Company and the Subsidiaries have good and
marketable title in fee simple to all real property owned by them and good and marketable
title in all personal property owned by them that is matenal to the business of the Company
and the Subsidiaries, in each case free and clear of all Liens, except for (i) Liens as do not
materially affect the value of such property and do not materially interfere with the use
made and proposed to be made of such property by the Company and the Subsidiaries and
(ii) Liens for the payment of federal, state or other taxes, for which appropriate reserves
have been made therefor in accordance with GAAP and, the payment of which is neither
delinguent nor subject to penalties. Any real property and facilities held under lease by the
Company and the Subsidiaries are held by them under valid, subsisting and enforceable
leases with which the Company and the Subsidiaries are in compliance.

(p)  Intellectual Property. The Company and the Subsidiaries have, or have
rights to use, all patents, patent applications, frademarks, trademark applications, service
matks, trade names, trade secrets, inventions, copyrights, licenses and other intellectual
property rights and similar rights necessary or required for use in connection with their
respective businesses as described in the SEC Reports and which the failure to so have
could have a Material Adverse Effect (collectively, the “Intellectual Property Rights™).
None of, and neither the Company nor any Subsidiary has received a notice (written or
otherwise) that any of, the Intellectual Property Rights has expired, terminated or been
abandoned, or is expected to expire or terminate or be abandoned, within two (2) years
from the date of this Agreement. Neither the Company nor any Subsidiary has received,
since the date of the latest audited financial statements included within the SEC Reports, a
written notice of a claim or otherwise has any knowledge that the Intellectual Property
Rights violate or infiinge upon the rights of any Person, except as could not have or
reasonably be expected to not have a Material Adverse Effect. To the knowledge of the
Company, all such Intellectual Property Rights are enforceable and there 1s no existing
infringement by another Person of any of the Intellectual Property Rights. The Company
and its Subsidiaries have taken reasonable security measures to protect the secrecy,
confidentiality and value of all of their intellectual properties, except where failure to do
s0 could not, individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect.

(q) Insurance. The Company and the Subsidiaries are insured by insurers of
recognized financial responsibility against such losses and risks and in such amounts as are
prudent and customary in the businesses in which the Company and the Subsidiaries are
engaged, including, but not limited to, directors and officers insurance coverage at least
aqual to the aggregate Subscription Amount, Neither the Company nor any Subsidiary has
any reason to believe that it will not be able to renew its existing insurance coverage as and
when such coverage expires or to obtain similar coverage from similar insurers as may be
necessary to contimie its business without a significant increase in cost.

() Transactions with Affiliates and Emplovees. Except as set forth on
Schedule 3.1(1), none of the officers or directors of the Company or any Subsidiary and, to

the knowledge of the Company, none of the employees of the Company or any Subsidiary
is presently a party to any transaction with the Company or any Subsidiary (other than for
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services as emplovees, officers and directors), including any contract, agreement or other
arrangement providing for the furnishing of services to or by, providing for rental of real
or personal property to or from, providing for the borrowing of money from or lending of
money to or otherwise requiring payments to or from any officer, director or such employee
or, to the knowledge of the Company, any entity in which any officer, director, or any such
employee has a substantial interest or is an officer, director, trustee, stockholder, member
or partner, in each case in excess of $120,000 other than for (i) payment of salary or
consulting fees for services rendered, (if) reimbursement for expenses incwred on behalf
of the Company and (ii1) other employee benefits, including stock option agreements under
any stock option plan of the Company.

(s) Sarbanes-Oxley: Internal Accounting Controls. The Company and the
Subsidiaries are in compliance with any and all applicable requirements of the Sarbanes-
Oxley Act of 2002, as amended that are effective as of the date hereof, and any and all
applicable rules and regulations promulgated by the Commission thereunder that are
affective as of the date hereof and as of the Closing Date. The Company and the
Subsidiaries maintain a system of internal accounting controls sufficient to provide
reasonable assurance that: (1) transactions are executed in accordance with management’s
general or specific authorizations, (i) transactions are recorded as necessary to permit
preparation of financial statements in conformity with GAAP and to maintain asset
accountability, (iii) access to assets is permitted only in accordance with management’s
general or specific authorization, and (iv) the recorded accountability for assets is
compared with the existing assets at reasonable intervals and appropriate action is taken
with respect to any differences. The Company and the Subsidiaries have established
disclosure controls and procedures (as defined in Exchange Act Rules 13a-15{e) and 15d-
15(e)) for the Company and the Subsidiaries and designed such disclosure controls and
procedures to ensure that information required to be disclosed by the Company in the
reports it files or submits under the Exchange Act is recorded, processed, summarized and
reported, within the time periods specified in the Commission’s rules and forms. The
Company’s certifying officers have evaluated the effectiveness of the disclosure controls
and procedures of the Company and the Subsidiaries as of the end of the period covered by
the most recently filed periodic report under the Exchange Act (such date, the “Evaluation
Date™). The Company presented in its most recently filed periodic report under the
Exchange Act the conclusions of the certifying officers about the effectiveness of the
disclosure controls and procedures based on their evaluations as of the Evaluation Date.
Singe the Evaluation Date, there have been no changes in the internal control over financial
reporting (as such termis defined in the Exchange Act) of the Company and its Subsidiaries
that have materially affected, or is reasonably likely to materially affect, the internal control
over financial reporting of the Company and its Subsidiaries.

(1) Certain Fees. Except for fees payable by the Company to the Placement
Agent, no brokerage or finder’s fees or commissions are or will be payable by the Company
or any Subsidiary to any broker, financial advisor or consultant, finder, placement agent,
investment banker, bank or other Person with respect to the transactions contemplated by
the Transaction Documents. The Purchasers shall have no obligation with respect to any
fees or with respect to any claims made by or on behalf of other Persons for fees of a type
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conternplated in this Section that may be due in connection with the transactions
contemplated by the Transaction Documents.

(u)  Private Placement. Assuming the accuracy of the Purchasers’
representations and warranties set forth in Section 3.2, no registration under the Securities
Act is required for the offer and sale of the Securities by the Company to the Purchasers as

contemplated hereby. The issuance and sale of the Securities hereunder does not
contravene the rules and regulations of the Trading Market.

(v)  Investment Company. The Company is not, and is not an Affiliate of, and
immediately after receipt of payment for the Securities, will not be or be an Affiliate of an
“investment company” within the meaning of the Investment Company Act of 1940, as
amended. The Company shall conduet its business in a manner so that it will not become
an “investment company™ subject to registration under the Investment Company Act of
1240, as amendead.

(w)  Repistration Rights. Other than each of the Purchasers or as previously
disclosed in SEC filings, no Person has any right to cause the Company or any Subsidiary
to effect the registration under the Securities Act of any securities of the Company or any
Subsidiary.

(x) Listing and Mainfenance Requirements. The Common Stock is registered
pursuant to Section 12(b) or 12(g) of the Exchange Act, and the Company has taken no
action designed to, or which to its knowledge 1s likely to have the effect of, terminating the
registration of the Common Stock under the Exchange Act nor has the Company received
any notification that the Commission is contermnplating terminating such registration. The
Company has not, in the 12 months preceding the date hereof, received notice from any
Trading Market on which the Common Stock 1s or has been listed or quoted to the effect
that the Company is not in compliance with the listing or maintenance requirements of such
Trading Market. The Company is, and has no reason to believe that it will not in the
foreseeable fuhure continue to be, in compliance with all such listing and maintenance
requirements. The Common Stock is currently eligible for electronic transfer through the
Depository Trust Company or another established clearing corporation and the Company
is current in payment of the faes to the Depository Trust Company (or such other
established clearing corporation) in connection with such electronic transfer.

{v) Application of Takeover Protections. The Company and the Board of
Directors have taken all necessary action, if any, in order to render inapplicable any control
share acquisition, business combination, poison pill (including any distribution under a
rights agreement) or other similar anti-takeover provision under the Company’s certificate
of incorporation (or similar charter documents) or the laws of its state of incorporation that
is or could become applicable to the Purchasers as a result of the Purchasers and the
Company fulfilling their obligations or exercising their rights under the Transaction
Documents, including without limitation as a result of the Company’s issuance of the
Securities and the Purchasers’ ownership of the Securities.
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(z)  Disclosure. Except with respect to the material terms and conditions of the
transactions contemplated by the Transaction Documents, the Company confirms that
neither it nor any other Person acting on its behalf has provided any of the Purchasers or
their agents or counsel with any information that it believes constitutes or might constitute
material, non-public information. The Company understands and confirms that the
Purchasers will rely on the foregoing reprasentation in effecting transactions in securities
of the Company. All of the disclosure furnished by or on behalf of the Company to the
Purchasers regarding the Company and its Subsidiaries, their respective businesses and the
transactions contemplated hereby, including the Disclosure Schedules to this Agreement,
is true and correct and does not contain any untrue statement of a material fact or omit to
state any material fact necessary in order to make the statements made therein, in the light
of the circumstances under which they were made, not misleading. The press releases
disseminated by the Company during the twelve months preceding the date of this
Agreement taken as a whole do not contain any untrue statement of a material fact or ormit
to state a material fact required to be stated therein or necessary in order to make the
statements therein, in the light of the circumstances under which they were made and when
made, not misleading. The Company acknowledges and agrees that no Purchaser makes
or has made any representations or warranties with respect to the transactions contemplated
hereby other than those specifically set forth in Section 3.2 hereof

(aa) No Integrated Offering Assuming the accuracy of the Purchasers’
representations and warranties set forth in Section 3.2, neither the Company, nor any of its
Affiliates, nor any Person acting on its or their behalf has, directly or indirectly, made any
offers or sales of any seewrity or solicited any offers to buy any security, under
circumstances that would cause this offering of the Securnities to be integrated with prior
offerings by the Company for purposes of (i) the Securities Act which would require the
registration of any such securities under the Securities Act, or (ii) any applicable
shareholder approval provisions of any Trading Market on which any of the securities of
the Company are listed or designated.

{bby  Solvency. Based on the consolidated financial condition of the Company
as of the Closing Date, after giving effect to the receipt by the Company of the proceeds
from the sale of the Securities hereunder (1) the fair saleable value of the Company’s assets
exceeds the amount that will be required to be paid on or in respect of the Company’s
existing debts and other liabilities (including known contingent liabilities) as they mature,
(i1) the Company’s assets do not constitute unreasonably small capital to carry on its
business as now conducted and as proposed to be conducted including its capital needs
taking into account the particular capital requirements of the business conducted by the
Company, consolidated and projected capital requirernents and capital availability thereof,
and (iii) the current cash flow of the Company, together with the proceeds the Company
would receive, were it to liquudate all of its assets, after taking into account all anticipated
uses of the cash, would be sufficient to pay all amounts on or in respect of its liabilities
when such amounts are required to be paid. The Company does not intend to incur debts
beyond its ahility to pay such debts as they mature (taking into account the tirming and
amounts of cash to be payable on or inrespect of its debt). The Company has no knowledge
of any facts or circumstances which lead it to believe that it will file for reorganization or

17




Docusign Envelope 1D: 6D12F0AT-5204-4D1 2-B2F4-2CD8D6ZESBCT

liquidation under the bankruptey or reorganization laws of any jurisdiction within one vear
from the Closing Date. Schedule 3.1(bb) sets forth as of the date hereof all outstanding
secured and unsecured Indebtedness of the Company or any Subsidiary, or for which the
Company or any Subsidiary has commitments. For the purposes of this Agreement,
“Indebtedness™ means (x) any liabilities for borrowed money or amounts owed in excess
of $50,000 (other than trade accounts payable incurred in the ordinary course of business),
(v) all guaranties, endorsements and other contingent obligations in respect of indebtedness
of others, whether or not the same are or should be reflected in the Company’s consolidated
balance sheet {or the notes thereto), except guaranties by endorsement of negotiable
instruments for deposit or collection or similar transactions in the ordinary course of
business; and (z) the present value of any lease payments in excess of $50,000 due under
leases required to be capitalized in accordance with GAAP. Neither the Company nor any
Subsidiary is in default with respect to any Indebtednsss.

{cc) Tax Status. Except for matters that would not, individually or in the
aggregate, have or reasonably be expected to result in a Material Adverse Effect, the
Company and its Subsidiaries each (i) has made or filed all United States federal, state and
local income and all foreign income and franchise tax returns, reports and declarations
required by any jurisdiction to which it is subject, (ii) has paid all taxes and other
governmental assessments and charges that are material in amount, shown or determined
to be due on such returns, reports and declarations and (iii) has set aside on its books
provision reasonably adequate for the payment of all material taxes for periods subsequent
to the periods to which such returns, reports or declarations apply. There are no unpaid
taxes in any material amount claimed to be due by the taxing authority of any jurisdietion,
and the officers of the Company or of any Subsidiary know of no basis for any such claim.

(dd) No General Solicitation. Neither the Company nor any Person acting on
behalf of the Company has offered or sold any of the Securities by any form of general
solicitation or general advertising. The Company has offered the Securities for sale only
to the Purchasers and certain other “accredited investors™ within the meaning of Rule 501
under the Securities Act.

(ee)  Foreign Corrupt Practices. Neither the Company nor any Subsidiary, nor to
the knowladge of the Company or any Subsidiary, any agent or other person acting on
behalf of the Company or any Subsidiary, has (1) direetly or indirectly, used any funds for
unlawfil contributions, gifts, entertainment or other unlawful expenses related to foreign
or domestic political achivity, (11) made any unlawful payment to foreign or domestic
government officials or employees or to any foreign or domestic political parties or
campaigns from corporate funds, (iii) failed to disclose fully any contribution made by the
Company or any Subsidiary (or made by any person acting on its behalf of which the
Company is aware) which is in violation of law or (iv) violated in any material respect any
provision of FCPA.

(ffy  Accountants. The Company’s accounting firm is set forth on Schedule
3.1(fD of the Disclosure Schedules. To the knowledge and belief of the Company, such
accounting firm (1) 1s a registered public accounting firm as requured by the Exchange Act
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and (11) shall express its opinion with respect to the financial statements to be included in
the Company’s Anmual Report for the fiscal vear end.

(gg) Seniority. As of the Closing Date, no Indebtedness or other claim against
the Company is senior to the Preferred Stock in right of payment, whether with respect to
interest or upon liquidation or dissolution, or otherwise, other than indebtedness secured
by purchase money security interests (which is senior only as to underlying assets covered
thereby) and capital lease obligations (which is senior only as to the property covered
thereby).

(hhy No Disagreements with Accountants and Lawvers, There are no
disagreemnents of any kind presently existing, or reasonably anticipated by the Company to
arise, between the Company and the accountants and lawyers formerly or presently
employed by the Company and the Company 1s current with respect to any fees owed to
its accountants and lawyers which could affect the Company’s ability to perform any of its
obligations under any of the Transaction Documents.

(i)  Acknowledgment Regarding Purchasers’ Purchase of Securities. The
Company acknowledges and agrees that each of the Purchasers is acting solely in the
capacity of an arm’s length purchaser with respect to the Transaction Documents and the
transactions contemplated thereby. The Company further acknowledges that no Purchaser
1s acting as a financial advisor or fiduciary of the Company (or in any similar capacity)
with respect to the Transaction Documents and the transactions contemplated thereby and
any advice given by any Purchaser or any of their respective representatives or agents in
cormnection with the Transaction Documents and the transactions contemplated thereby is
merely incidental to the Purchasers’ purchase of the Securities. The Company further
represents to each Purchaser that the Company’s decision to enter into this Agreement and
the other Transaction Documents has been based solely on the independent evaluation of
the transactions contemplated hereby by the Company and its representatives.

4  Acknowledement Regarding Purchaser’s Trading Activity. Anything in
this Agreement or elsewhere herein to the contrary notwithstanding (except for Sections
3.2(g) and 4.135 hereof), it is understood and acknowledged by the Company that: (i) none
of the Purchasers has been asked by the Company to agree, nor has any Purchaser agread,
to desist from purchasing or selling, long and/or short, securities of the Company, or
“derivative™ securities based on securities issued by the Company or to hold the Securities
for any specified term, (1) past or future open market or other fransactions by any
Purchaser, specifically including, without limitation, Short Sales or “derivative”
transactions, before or after the closing of this or future private placement transactions,
may negatively impact the market price of the Company’s publicly-traded securities, (iii)
any Purchaser, and counter-parties in “derivative™ fransactions to which any such
Purchaser is a party, directly or indirectly, may presently have a “short” position in the
Common Stock and (iv) each Purchaser shall not be deemed to have any affiliation with or
control over any arm’s length counter-party in any “derivative™ transaction. The Company
further understands and acknowledges that (y) one or more Purchasers may engage in
hedging activities at various imes during the period that the Securnifies are outstanding,
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including, without limitation, during the periods that the value of the Underlying Shares
deliverable with respect to Securities are being determined, and (z) such hedging activities
(if any) could reduce the value of the existing stockholders’ equity interests in the Company
at and after the time that the hedging activities are being conducted. The Company
acknowledges that such aforementioned hedging activities do not constitute a breach of
any of the Transaction Documents.

(kk) Regulation M Compliance. The Company has not, and to its knowledge no
one acting on its behalf has, (1) taken, directly or indirectly, any action designed to cause
or to result in the stabilization or manipulation of the price of any security of the Company
to facilitate the sale or resale of any of the Securities, (1) sold, bid for, purchased, or paid
any compensation for soliciting purchases of, any of the Securities, or (111) paid or agreed
to pay to any Person any compensation for soliciting another to purchase any other
securities of the Company, other than, in the case of clauses (ii) and (iii), compensation
paid to the Placement Agent in connection with the placement of the Securities.

{an Stock Option Plans. Each stock option granted by the Company under the
Company’s stock option plan was granted (1) in accordance with the terms of the
Company’s stock option plan and (i1) with an exercise price at least equal to the fair market
value of the Common Stock on the date such stock option would be considered granted
under GAAP and applicable law. No stock option granted under the Company’s stock
option plan has been backdated. The Company has not knowingly granted, and there is no
and has been no Company policy or practice to knowingly grant, stock options prior to, or
otherwise knowingly coordinate the grant of stock options with, the release or other public
announcement of material information regarding the Company or its Subsidiaries or their
financial results or prospects.

(mm) Cybersecurity. (i)(x) There has been no security breach or other
compromise of or relating to any of the Company’s or any Subsidiary’s information
technology and computer systems, networks, hardware, software, data (including the data
of its respective customers, employees, suppliers, vendors and any third party data
maintained by or on behalf of it), equipment or technology (collectively, “IT Svstems and
Data™) and (y) the Company and the Subsidiaries have not been notified of, and has no
knowledge of any event or condition that would reasonably be expected to result in, any
security breach or other compromise toits IT Systerns and Data; (i1) the Company and the
Subsidiaries are presently in compliance with all applicable laws or statutes and all
judgments, orders, rules and regulations of any court or arbitrator or governmental or
regulatory authority, internal policies and contractual obligations relating to the privacy
and security of IT Systems and Data and to the protection of such IT Systems and Data
from unauthorized use, access, misappropriation or modification, except as would not,
individually or in the aggregate, have a Material Adverse Effect; (iii) the Company and the
Subsidiaries have implemented and maintained commercially reasonable safepuards to
maintain and protect ifs material confidential information and the integrity, continuous
operation, redundancy and security of all IT Systemns and Data; and (iv) the Company and
the Subsidiaries have implemented backup and disaster recovery technology consistent
with industry standards and practices.
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()  Compliance with Data Privacy Laws. (1) The Company and the
Subsidiaries are, and at all times during the last three (3) vears were, in compliance with

all applicable state, federal and foreign data privacy and security laws and regulations,
including, without limitation, the European Union General Data Protection Regulation
(“GDPR™ (EU 2016/679) (collectively, “Privacy Laws™); (ii) the Company and the
Subsidiaries have in place, comply with, and take appropriate steps reasonably designed to
ensure compliance with their policies and procedures relating to data privacy and security
and the collection, storage, use, disclosure, handling and analysis of Personal Data (as
defined below) (the “Policies™); (ui)the Company provides accurate notice of ifs
applicable Policies to its customers, employees, third party vendors and representatives as
required by the Privacy Laws; and (iv) applicable Policies provide accurate and sufficient
notice of the Company’s then-current privacy practices relating to its subject matter, and
do not contain any material omissions of the Company’s then-current privacy practices, as
required by Privacy Laws. “Personal Data™ means (1)a natural person’s name, street
address, telephone mumber, email address, photograph social security number, bank
information, or customer or account number; (1) any information which would qualify as
“personally identifving information™ under the Federal Trade Commission Act, as
amended, (1i1) “personal data” as defined by GDPR; and (iv) any other piece of information
that allows the identification of such natural person, or his or her family, or permits the
collection or analysis of any idenftifiable data related to an identified person’s health or
sexual orientation. (1) None of such disclosures made or contained in any of the Policies
have been inaccurate, misleading, or deceptive in viclation of any Privacy Laws and (1) the
execution, delivery and performance of the Transaction Documents will not result in a
breach of any Privacy Laws or Policies. Neither the Company nor the Subsidiaries (i) to
the knowledge of the Company, has received written notice of any actual or potential
liability of the Company or the Subsidiaries under, or actual or potential violation by the
Company or the Subsidiaries of, any of the Privacy Laws; (ii) is currently conducting or
paying for, in whole or in part, any investigation, remediation or other corrective action
pursuant to any regulatory request or demand pursuant to any Privacy Law; or (ii1) is a
party to any order, decree, or agreement by or with any court or arbitrator or governmental
or regulatory authority that imposed any obligation or liability under any Privacy Law.

{o0) Office of Foreign Assets Control. Neither the Company nor any Subsidiary
nor, to the Company's knowledge, any director, officer, agent, employee or affiliate of the
Company or any Subsidiary is currently subject to any U.S. sanctions administered by the
Office of Foreign Assets Control of the U.S. Treasury Department (“OFAC™).

(pp)  U.S. Real Propertv Holding Corporation. The Company is not and has
never been a U.8. real property holding corporation within the meaning of Section 897 of

the Internal Reverme Code of 1986, as amended, and the Company shall so certify upon
Purchaser’s request.

{(qgg) Bank Helding Company Act.  Neither the Company nor any of its
Subsidiaries or Affiliates is subject to the Bank Holding Company Act of 1956, as amended
(the “BHCA™) and to regulation by the Board of Governors of the Federal Reserve System
(the “Federal Reserve™). WNeither the Company nor any of its Subsidiaries or Affiliates

21




Docusign Envelope 1D 6D12F0AT-5204-4D1 2-B2F4-2CDED62ESBCT

owns or controls, directly or indirectly, five percent { 5%) or more of the outstanding shares
of any class of voting securities or twenty-five percent or more of the total equity of a bank
or any enfity that is subject to the BHCA and to regulation by the Federal Reserve. Neither
the Company nor any of its Subsidiaries or Affiliates exercises a controlling influence over
the management or policies of a bank or any entity that is subject to the BHCA and to
regulation by the Federal Reserve.

(i)  Monev Laundering. The operations of the Company and its Subsidiaries
are and have been conducted at all times in compliance with applicable financial record-
keeping and reporting requirements of the Currency and Foreign Transactions Reporting
Act of 1970, as amendad, applicable money laundering statutes and applicable rules and
regulations thereunder {collectively, the “Monev Laundering Laws™), and no Action or
Proceeding by or before any court or governmental agency, authority or body or any
arbitrator involving the Company or any Subsidiary with respect to the Money Laundering
Laws is pending or, to the knowledge of the Company or any Subsidiary, threatenad.

(3s)  No Disqualification Events. With respect to the Securities to be offered and
sold hereunder in reliance on Rule 506 under the Securities Act, none of the Company, any
ofits predecessors, any affiliated issuer, any director, executive officer, other officer of the
Company participating in the offering hereunder, any beneficial owner of 20% or more of
the Company’s outstanding voting equity secunties, calculated on the basis of voting
power, nor any promoter (as that term is defined in Rule 405 under the Securities Act)
comnected with the Company in any capacity at the time of sale (each, an "Issuer Covered
Person" and, together, "Issuer Covered Persons") is subject to any of the "Bad Actor”
disqualifications described in Rule 506(d)(1)(1) to (viil) under the Securities Act (a
"Disqualification Event™), except for a Disqualification Event covered by Rule 506(d)(2)
or (d)3). The Company has exercised reasonable care to determine whether any Issuer
Covered Person is subject to a Disqualification Event. The Company has complied, to the
extent applicable, with its disclosure obligations under Rule 506(e), and has furnished to
the Purchasers a copy of any disclosures provided thereunder.

() Other Covered Persons. the Company is not aware of any person (other than
any Issuer Covered Persom) that has been or will be paid (directly or indirectly)
remuneration for solicitation of purchasers in connection with the sale of any Securities.

(i)  Noftice of Disqualification Events. The Company will notify the Purchasers
in writing, prior to the Closing Date of (1) any Disqualification Event relating to any Issuer
Covered Person and (i) any event that would, with the passage of time, become a
Disqualification Event relating to any Issuer Covered Person.

3.2  Representations and Warranties of the Purchasers. Each Purchaser, for itself and
for no other Purchaser, hereby represents and warrants as of the date hereof and as of the Closing
Date to the Company as follows (unless as of a specific date therein, in which case they shall be
accurate as of such date):
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(a) Organization: Authority. Such Purchaser is either an individual or an entity
duly incorporated or formed, validly existing and in good standing under the laws of the
Jurisdiction of its incorporation or formation with full nght, corporate, partnership, limited
liability company or similar power and authority to enter into and to consummate the
transactions contemplated by the Transaction Documents and otherwise to carry out its
obligations hereunder and thersunder. The execution and delivery of the Transaction
Documents and performance by such Purchaser of the transactions contemplated by the
Transaction Documents have been duly authorized by all necessary corporate, partnership,
Iimited hiability company or similar action, as applicable, on the part of such Purchaser.
Each Transaction Document to which it is a party has been duly executed by such
Purchaser, and when delivered by such Purchaser in accordance with the terms hereof], will
constitute the valid and legally binding obligation of such Purchaser, enforceable against
it in accordance with its terms, except (i) as limited by general equitable principles and
applicable bankruptey, insolveney, reorganization, moratorium and other laws of general
application affecting enforcement of creditors’ rights generally, (if) as limited by laws
relating to the availability of specific performance, injunctive relief or other equitable
remedies and (iii) insofar as indemnification and contribution provisions may be limited
by applicable law.

(b) Own Account. Such Purchaser understands that the Securities are
“restricted secunties™ and have not been registered under the Securities Act or any
applicable state securities law and is acquiring the Securities as principal for its own
account and not with a view to or for distributing or reselling such Securities or any part
thereof in violation of the Securities Act or any applicable state securities law, has no
present intention of distributing any of such Securities in violation of the Securities Act or
any applicable state securities law and has no direct or indirect arrangement or
understandings with any other persons to distribute or regarding the distnibution of such
Securities in violation of the Securities Act or any applicable state securities law (this
representation and warranty not limiting such Purchaser’s right to sell the Securities
pursuant to the Registration Statement or otherwise in compliance with applicable federal
and state securities laws). Such Purchaser is acquiring the Securities hereunder in the
ordinary course of its business,

(c)  Purchaser Status. At the time such Purchaser was offered the Securnities, it
was, and as of the date hereof it is, and on each date on which it converts any shares of
Preferred Stock, it will be an “accredited investor™ as defined in Rule 501¢a)(1), (a)(2),
(a)(3), (a)(7), (@)}(R), (a)(9), (a)(12), or (a)(13) under the Securities Act.

(d)  Experience of Such Purchaser. Such Purchaser, either alone or together
with its representatives, has such knowledge, sophistication and experience in business and
financial matters so as to be capable of evaluating the merits and risks of the prospective
investiment in the Securities, and has so evaluated the merits and risks of such investment.
Such Purchaser is able to bear the economic risk of an investment in the Securities and, at
the present time, is able to afford a complete loss of such investment.
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(e General Solicitation. Such Purchaser is not, to such Purchaser’s knowledge,
purchasing the Securities as a result of any advertisement, article, notice or other
communication regarding the Securities published in any newspaper, magazine or sirmlar
media or broadcast over television or radio or presented at any seminar or, to the knowledge
of such Purchaser, any other general solicitation or general adverfisement.

(f) Access to Information. Such Purchaser acknowledges that it has had the
opportunity to review the Transaction Documents (including all exhibits and schedules
thereto) and the SEC Reports and has been afforded (i) the opportunity to ask such
questions as it has deemed necessary of and to receive answers from, representatives of
the Company concerning the terms and conditions of the offering of the Securities and the
merits and risks of investing in the Secunties; (i1) access to information about the Company
and its financial condition, results of operations, business, properties, management and
prospects sufficient to enable it to evaluate its investment; and (iii) the opportunity to obtain
such additional information that the Company possesses of can acquire without
unreasonable effort or expense that is necessary to make an informed investment decision
with respect to the investrnent.

(g)  Certain Transactions and Confidentiality. Other than consummating the
transactions contemplated hereunder, such Purchaser has not, nor has any Person acting on
behalf of or pursuant to any understanding with such Purchaser, directly or indirectly
executed any purchases or sales, including Short Sales, of the securifies of the Company
during the peniod commencing as of the time that such Purchaser first received a term sheet
(written or oral) from the Company or any other Person representing the Company setting
forth the material terms of the transactions contemplated hersunder and ending
immediately prior to the execution hereof. Notwithstanding the foregoing, in the case of a
Purchaser that 1s a multi-managed investment vehicle whereby separate portfolio managers
manage separate portions of such Purchaser’s assets and the portfolio managers have no
direct knowledge of the investment decisions made by the portfolio managers managing
other portions of such Purchaser’s assets, the representation set forth above shall only apply
with respect to the portion of assets managed by the portfolio manager that made the
investment decision to purchase the Secunties covered by this Agreement. Other than to
other Persons party to this Agreement or to such Purchaser’s representatives, including,
without limitation, its officers, directors, partners, legal and other advisors, employees,
agents and Affiliates, such Purchaser has maintained the confidentiality of all disclosures
made to it in connection with this transaction (including the existence and terms of this
transaction). Notwithstanding the foregoing, for the avoidance of doubt, nothing contained
herein shall constifute a representation or warranty, or preclude any actions, with respect
to locating or borrowing shares in order to effect Short Sales or similar transactions in the
future.

The Company acknowledges and agrees that the representations contained in this Section 3.2 shall
not modify, amend or affect such Purchaser’s right to rely on the Company”s representations and
warranties contained in this Agreement or any representations and warranties contained in any
other Transaction Document or any other document or instrument executed and/or delivered in
connection with this Agreement or the consummation of the transactions contemplated hereby.
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Notwithstanding the foregoing, for the avoidance of doubt, nothing contained herein shall
constitute a representation or warranty, or preclude any actions, with respect to locating or
borrowing shares in order to effect Short Sales or similar transactions in the future.

ARTICLE 1V,
OTHER AGREEMENTS OF THE PARTIES

4.1 Transfer Restrictions.

(a) The Securities may only be disposed of in compliance with state and federal
securities laws. In connection with any fransfer of Securities other than pursuant to an
effective registration staterment or Rule 144, to the Company or to an Affiliate of a
Purchaser or in connection with a pledge as contemplated in Section 4.1(b), the Company
may require the transferar thereof to provide to the Company an opinion of counsel selected
by the transferor and reasonably acceptable to the Company, the form and substance of
which opinion shall be reasonably satisfactory to the Company, to the effect that such
transfer does not require registration of such transferred Securities under the Securities Act.
As a condition of transfer, any such transferee shall agree in writing to be bound by the
terms of this Agreement and the Registration Rights Agreement and shall have the rights
and obligations of a Purchaser under this Agreement and the Registration Rights
Agreement.

(b)  The Purchasers agree to the imprinting, so long asis required by this Section
4.1, of a legend on any of the Securities in the following form:

[NEITHER] THIS SECURITY [NOR THE SECURITIES INTO WHICH THIS
SECURITY IS [EXERCISABLE] [CONVERTIBLE]] HAS [NOT] BEEN REGISTERED
WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE SECURITIES
COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM
REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT™), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD
EXCEFPT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER
THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM,
OR IN A TRANSACTION NOT SUBIECT TO, THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH
APPLICABLE STATE SECURITIES LAWS., THIS SECURITY [AND THE
SECURITIES ISSUABLE UPON [EXERCISE] [CONVERSION] OF THIS SECURITY]
MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT
WITH A REGISTERED BROKER-DEALER OR OTHER LOAN WITH A FINANCIAL
INSTITUTION THAT IS AN “ACCREDITED INVESTOR” AS DEFINED IN RULE
501(a) UNDER THE SECURITIES ACT OR OTHER LOAN SECURED BY SUCH
SECURITIES.

The Company acknowledges and agrees that a Purchaser may from time to time
pledge pursuant to a bona fide margin agreement with a registered broker-dealer or grant a
security interest in some or all of the Securities to a financial institution that is an
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“acoredited investor™ as defined in Rule 501(a) under the Securities Act and, if required
under the terms of such arrangement, such Purchaser may transfer pledged or secured
Securties to the pledgees or secured parties. Such a pledge or transfer would not be subject
to approval of the Company and no legal opinion of legal counsel of the pledgee, secured
party or pledgor shall be required in connection therewith. Further, no notice shall be
required of such pledge. Atthe appropriate Purchaser’s expense, the Company will execute
and deliver such reasonable documentation as a pledgee or secured party of Securities may
reasonably request in connection with a pledge or transfer of the Securities, including, if
the Securities are subject to registration pursuant to the Registration Rights Agreement, the
preparation and filing of any required prospectus supplement under Rule 424(b)(3) under
the Securities Act or cother applicable provision of the Securities Act to appropriately
amend the list of Selling Stockholders (as defined in the Registration Rights Agreement)
thereunder.

{c) Certificates evidencing the Underlying Shares shall not contain any legend
(including the legend set forth in Section 4.1(b) hereof): (i) while a registration statement
(including the Registration Statermnent) covering the resale of such security is effective
under the Securities Act, (i1) following any sale of such Underlving Shares pursuant to Rule
144, (iii) if such Underlying Shares are eligible for sale under Rule 144, without the
requirement for the Company to be in compliance with the current public information
required under Rule 144 as to such Underlying Shares and without volume or manner-of-
sale restrictions] or (iv) if such legend is not required under applicable requirements of the
Secunities Act (including judicial interpretations and pronouncements issued by the staff
of the Commission). The Company shall cause its counsel to issue a legal opinion to the
Transfer Agent or the Purchaser promptly after the Effective Date if required by the
Transfer Agent to effect the removal of the legend hereunder, or if requested by a
Purchaser, respectively. If all or any shares of Preferred Stock are converted at a time when
there is an effective registration staternent to cover the resale of the Underlying Shares, or
if such Underlving Shares may be sold under Rule 144 and the Company is then in
compliance with the current public information required under Rule 144, or if the
Underlying Shares may be sold under Rule 144 without the requirement for the Company
to be in compliance with the current public information required under Rule 144 as to such
Underlying Shares and without volume or manner-of-sale restrictions or if such legend is
not otherwise required under applicable requirements of the Securities Act (including
judicial interpretations and pronouncements issued by the staff of the Commission) then
such Underlving Shares shall be issued free of all legends. The Company agrees that
following the Effective Date or at such time as such legend is no longer required under this
Section 4.1(¢c), it will, no later than the earlier of (1) two (2) Trading Days and (i1) the
number of Trading Days comprising the Standard Settlement Penod (as defined below)
following the delivery by a Purchaser to the Company or the Transfer Agent of a certificate
representing Underlying Shares, as applicable, issued with a restrictive legend (such date,
the “Legend Removal Date™), deliver or cause to be delivered to such Purchaser a
certificate representing such shares that is free from all restrictive and other legends. The
Company may not make any notation on its records or give instructions to the Transfer
Agent that enlarge the restrictions on transfer set forth in this Section 4. Certificates for
Underlying Shares subject to legend removal hereunder shall be transmitted by the Transfer
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Agent to the Purchaser by crediting the account of the Purchaser’s prime broker with the
Depository Trust Company System as directed by such Purchaser. As used herein,
“Standard Settlement Period” means the standard settlement period, expressed in a number
of Trading Days, on the Company’s primary Trading Market with respect to the Common
Stock as in effect on the date of delivery of a certificate representing Underlying Shares,
as applicable, issued with a restrictive legend.

(d)  Inadditionto such Purchaser’s other available remedies, the Company shall
pay to a Purchaser, in cash, (1) as partial iquidated damages and not as a penalty, for each
$1,000 of Underlying Shares (based on the VWAP of the Common Stock on the date such
Securities are submitted to the Transfer Agent) delivered for removal of the restrictive
legend and subject to Section 4.1{c), $10 per Trading Day (increasing to $20 per Trading
Day five (5) Trading Days after the Legend Removal Date) for each Trading Day after the
Legend Removal Date until such certificate is delivered without a legend and (ii) if the
Company fails to (a) issue and deliver (or cause to be delivered) to a Purchaser by the
Legend Removal Date a certificate representing the Securitias so delivered to the Company
by such Purchaser that is free from all restrictive and other legends and (b) if after the
Legend Removal Date such Purchaser purchases (in an open market transaction or
otherwise) shares of Common Stock to deliver in satisfaction of a sale by such Purchaser
of all or any portion of the mumber of shares of Common Stock, or a sale of a mumber of
shares of Common Stock equal to all or any portion of the number of shares of Common
Stock that such Purchaser anticipated receiving from the Company without any restrictive
legend, then, an amount equal to the excess of such Purchaser’s total purchase price
(including brokerage cormmmissions and other out-of-pocket expenses, if any) for the shares
of Common Stock so purchased (including brokerage commissions and other out-of-pocket
expenses, if any) (the “Buy-In Price™) over the product of (%) such mumber of Underlying
Shares that the Company was required to deliver to such Purchaser by the Legend Removal
Date multiplied by (v} the lowest closing sale price of the Common Stock on any Trading
Day during the period commencing on the date of the delivery by such Purchaser to the
Company of the applicable Underlving Shares (as the case may be) and ending on the date
of such delivery and payment under this clause (i1).

(e Each Purchaser, severally and not jointly with the other Purchasers, agrees
with the Company that such Purchaser will sell any Securities pursuant to either the
registration requirements of the Securities Act, including any applicable prospectus
delivery requirements, or an exemption therefrom, and that if Securities are sold pursuant
to a Registration Statement, they will be sold in compliance with the plan of distribution
set forth therein, and acknowledges that the removal of the restrictive legend from
certificates representing Securities as set forth in this Section 4.1 is predicated upon the
Company’s reliance upon this understanding,

4.2  Acknowledgment of Dilution. The Company acknowledges that the issuance of
the Securities may result in dilution of the outstanding shares of Common Stock, which dilution
may be substantial under certain market conditions. The Company further acknowledges that its
obligations under the Transaction Documents, including, without limitation, its obligation to issue
the Underlying Shares pursuant to the Transaction Documents, are unconditional and absolute and
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not subject to any right of set off, counterclaim, delay or reduetion, regardless of the effect of any
such dilution or any claim the Company may have against any Purchaser and regardless of the
dilutive effect that such issuance may have on the ownership of the other stockholders of the
Company.

4.3 Furnishing of Information; Public Information.

(a) Until the earlier of the time that (i) no Purchaser owns Securities, the
Company covenants to maintain the registration of the Common Stock under Section 12(b)
or 12(g) of the Exchange Act and to timely file (or obtain extensions in respect thereof and
file within the applicable grace period) all reports required to be filed by the Company after
the date hereof pursuant to the Exchange Act even if the Company is not then subject to
the reporting requirements of the Exchange Act.

(by At any time during the period commencing from the six (6) month
anniversary of the date hereof and ending at such time that all of the Securities may be sold
without the requiremnent for the Company to be in compliance with Rule 144{c)(1) and
otherwise without restriction or limitation pursuant to Rule 144, if the Company (i) shall
fail for any reason to satisfy the current public information requirement under Rule 144(c)
or (ii) has ever been an issuer described in Rule 1440 1)(1) or becomes an issuer in the
future, and the Company shall fail to satisfy any condition set forth in Rule 144{1)(2) (a
“Public Information Failure™ then, in addition to such Purchaser’s other available
remedies, the Company shall pay to a Purchaser, in cash, as partial liquidated damages and
not as a penalty, by reason of any such delay in or reduction of its ability to sell the
Securities, an amount in cash equal to two percent (2.0%) of the aggregate Subscription
Amount of such Purchaser’s Securities on the day of a Public Information Failure and on
every thirtieth (30" day (pro rated for periods totaling less than thirty days) thereafter until
the earlier of (a) the date such Public Information Failure is cured and (b) such time that
such public information is no longer required for the Purchasers to transfer the Underlying
Shares pursuant to Rule 144. The payments to which a Purchaser shall be entitled pursuant
to this Section 4.3(b) are referred to herein as “Public Information Failure
Pavments.” Public Information Failure Payments shall be paid on the earlier of (i) the last
day of the calendar month during which such Public Information Failure Payments are
incurred and (ii) the third (3™) Business Day after the event or failure giving rise to the
Public Information Failure Payments is cured. In the event the Company fails to make
Public Information Failure Payments in a timely manner, such Public Information Failure
Payments shall bear interest at the rate of 1.5% per month (prorated for partial months)
until paid in full. Nothing herein shall limit such Purchaser’s right to pursue actual damages
for the Public Information Failure, and such Purchaser shall have the right to pursue all
remedies available to it atlaw or in equity including, without limitation, a decree of specific
performance and/or injunctive relief.

4.4 Inteegration. The Company shall not sell, offer for sale or solicit offers to buy or
otherwise negotiate in respect of any security (as defined in Section 2 of the Securities Act) that
would be integrated with the offer or sale of the Securities in a manner that would recuire the
registration under the Securities Act of the sale of the Secunities or that would be integrated with
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the offer or sale of the Securities for purposes of the miles and regulations of any Trading Market
such that it would require shareholder approval pricor to the closing of such other transaction unless
shareholder approval 1s obtained before the closing of such subsequent transaction.

4.5  Conversion and Exercise Procedures. Each of the form of Notice of Conversion
included in the Certificate of Designation set forth the totality of the procedures required of the
Purchasers in order to convert the Preferred Stock. Without limiting the preceding sentences, no
ink-original Notice of Exercise or Notice of Conversion shall be required, nor shall any medallion
guarantee (or other type of guarantee or notarization) of any Notice of Exercise or Notice of
Conversion form be required in order to convert the Preferred Stock. No additional legal opinior,
other information or instructions shall be required of the Purchasers to convert their Preferred
Stock. The Company shall honor the conversions of the Preferred Stock and shall deliver
Underlying Shares in accordance with the terms, conditions and time periods set forth in the
Transaction Documents.

4.6 Securities Laws Disclosure; Publicity. The Company shall {a) by the Disclosure
Time, issue a press release disclosing the material terms of the transactions contemplated hereby,
and (b) file a Cwrrent Report on Form 8-K, including the Transaction Documents as exhibits
thereto, with the Commmission within the time required by the Exchange Act. From and after the
i1ssuance of such press release, the Company represents to the Purchasers that it shall have publicly
disclosed all matenal, non-public information delivered to any of the Purchasers by the Company
or any of its Subsidiaries, or any of their respective officers, directors, employees, Affiliates or
agents, including, without limitation, the Placement Agent, in connection with the transactions
contemplated by the Transaction Documents. In addition, effective upon the issuance of such press
release, the Company acknowledges and agrees that any and all confidentiality or similar
obligations under any agreement, whether written or oral, between the Company, any of its
Subsidiaries or any of their respective officers, directors, agents, emplovees, Affiliates or agents,
including, without limitation, the Placement Agent, on the one hand, and any of the Purchasers or
any of their Affiliates on the other hand, shall terminate and be of no further force or effect. The
Company understands and confirms that each Purchaser shall be relying on the foregoing covenant
in effecting transactions in securities of the Company. The Company and each Purchaser shall
consult with each other in issung any other press releases with respect to the transactions
contemplated hereby, and neither the Company nor any Purchaser shall issue any such press
release nor otherwise make any such public statement without the prior consent of the Company,
with respect to any press release of any Purchaser, or without the prior consent of each Purchaser,
with respect to any press release of the Company, which consent shall not unreasonably be
withheld or delayed, except if such disclosure is required by law, in which case the disclosing party
shall promptly provide the other party with prior notice of such public statement or
cormmunication. Notwithstanding the foregoing, the Company shall not publicly disclose the name
of any Purchaser, or include the name of any Purchaser in any filing with the Comimission or any
regulatory agency or Trading Market, without the prior written consent of such Purchaser, except
(a) as required by federal securities law in commection with (i) any registration statement
contemplated by the Registration Rights Agreement and (ii) the filing of final Transaction
Documents with the Commission and (b) to the extent such disclosure is required by law or Trading
Market regulations, in which case the Company shall provide the Purchasers with prior notice of
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such disclosure permitted under this clause (b) and reasonably cooperate with such Purchaser
regarding such disclosure.

4.7 Shareholder Rights Plan. No claim will be made or enforced by the Company or,
with the consent of the Company, any other Person, that any Purchaser is an “Acquiring Person™
under any control share acquisition, business combination, poison pill (including any distribution
under a rights agreement) or similar anti-takeover plan or arrangement in effect or hereafter
adopted by the Company, or that any Purchaser could be deemed to trigger the provisions of any
such plan or arrangement, by virfue of receiving Securities under the Transaction Documents or
under any other agreement between the Company and the Purchasers.

4.8 Non-Public Information. Except with respect to the material terms and conditions
ofthe transactions contemplated by the Transaction Doguments, which shall be disclosed pursuant
to Section 4.6, the Company covenants and agrees that neither if, nor any other Person acting on
its behalf will provide any Purchaser or its agents or counsel with any information that constitutes,
or the Company reasonably believes constitutes, material non-public information, unless prior
thereto such Purchaser shall have consented in writing to the receipt of such information and
agreed in writing with the Company to keep such information confidential. The Company
understands and confirms that each Purchaser shall be relving on the foregoing covenant in
effecting transactions in securities of the Company. To the extent that the Company, any of its
Subsidianes, or any of their respective officers, director, agents, emplovees or Affiliates delivers
any material, non-public information to a Purchaser without such Purchaser’s consent, the
Company hereby covenants and agrees that such Purchaser shall not have any duty of
confidentiality to the Company, any of ifs Subsidiaries, or any of their respective officers,
directors, emplovees, Affiliates or agents, including, without limitation, the Placement Agent, or
a duty to the Company, any of its Subsidiaries or any of their respective officers, directors,
employees, Affiliates or agents, including, without limitation, the Placement Agent, not to trade
on the basis of, such material, non-public information, provided that the Purchaser shall remain
subject to applicable law. To the extent that any notice provided pursuant to any Transaction
Document constitutes, or contains, material, non-public information regarding the Company or
any Subsidiaries, the Company shall sirnultaneously with the delivery of such notice file such
notice with the Commmission pursuant to a Current Report on Form 8-K. The Company understands
and confirms that each Purchaser shall be relying on the foregoing covenant in effecting
transactions in securities of the Company.

4.9  Use of Proceeds. The Company shall use the net proceeds from the sale of the
Securities hereunder for (a) first $75,000 for raimbursement of lead Purchaser’s legal fees and
expenses as directly by such Purchaser and (b) second to working capital purposes and shall not
use such proceeds: (1) for the satisfaction of any portion of the Company’s debt (other than payment
of trade payables in the ordinary course of the Company’s business and prior practices), (ii) for
the redemption of any Common Stock or Common Stock Equivalents, (iii) for the settlement of
any outstanding litigation or (iv) in violation of FCPA or OFAC regulations.

4,10  Indemnification of Purchasers. Subject to the provisions of this Section 4.10, the
Company will indemnify and hold each Purchaser and its directors, officers, shareholders,
members, partners, emplovees and agents (and any other Persons with a fiunctionally equivalent
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role of a Person holding such titles notwithstanding a lack of such title or any other title), each
Person who controls such Purchaser (within the meaning of Section 15 of the Securities Act and
Section 20 of the Exchange Act), and the directors, officers, shareholders, agents, members,
partners or employees (and any other Persons with a functionally equivalent role of a Person
holding such titles notwithstanding a lack of such title or any other tifle) of such controlling persons
{each, a “Purchaser Party™) harmless from any and all losses, liabilities, obligations, claims,
contingencies, damages, costs and expenses, including all judgments, amounts paid in settlements,
court costs and reasonable attorneys® fees and costs of investigation that any such Purchaser Party
may suffer or incur as a result of or relating to (a) any breach of any of the representations,
warranfies, covenants or agreements made by the Company in this Agreement or in the other
Transaction Documents or (b) any action instituted against the Purchaser Parties in any capacity,
or any of them or their respective Affiliates, by any stockholder of the Company who is not an
Affiliate of such Purchaser Party, with respect to any of the transactions contemplated by the
Transaction Documents (unless such action is solely based upon a material breach of such
Purchaser Party’s representations, warranties or covenants under the Transaction Documents or
any agreements or understandings such Purchaser Party may have with any such stockholder or
any violations by such Purchaser Party of state or federal securities laws or any conduct by such
Purchaser Party which is finally judicially determined to constitute frand, gross negligence or
willful misconduct. If any action shall be brought against any Purchaser Party in respect of which
indemnity may be sought pursuant to this Agreement, such Purchaser Party shall promptly notify
the Company in writing, and, the Company shall have the right to assume the defense thereof with
counsel of its own choosing reasonably acceptable to the Purchaser Party. Any Purchaser Party
shall have the night to employ separate counsel in any such action and participate in the defense
thereof, but the fees and expenses of such counsel shall be at the expense of such Purchaser Party
except to the extent that (i) the employment thereof has been specifically authorized by the
Company in writing, (ii) the Company has failed after a reasonable period of time to assume such
defense and to employ counsel or (iii) in such action there is, in the reasonable opinion of counsel
a material conflict on any material issue between the position of the Company and the position of
such Purchaser Party, in which case the Company shall be responsible for the reasonable fees and
expenses of no more than one such separate counsel. The Company will not be liable to any
Purchaser Party under this Agreement (v) for any settlement by a Purchaser Party effected without
the Company’s prior written consent, which shall not be unreasonably withheld or delayed; or (2)
to the extent, but only to the extent that a loss, claim, damage or liability is attributable to any
Purchaser Party’s breach of any of the representations, other Transaction Documents. The
indemnification required by this Section 4.10 shall be made by periodic payments of the amount
thereof during the course of the investigation or defense, as and when bills are received or are
incurred. The indemnity agreements contained herein shall be in addition to any cause of action
or similar right of any Purchaser Party against the Company or others and any liabilities the
Company may be subject to pursuant to law.

4.11 Reservation and Listine of Securities.

(a) The Company shall maintain a reserve of the Required Minimum from its
duly authorized shares of Common Stock for issuance pursuant to the Transaction
Documents in such amount as may then be required to fulfill its obligations in full under
the Transaction Documents.
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(by If, on any date, the number of authorized but unissued (and otherwise
unreserved) shares of Common Stock is less than 200% of (1) the Required Minimum on
such date, minus (i1) the number of shares of Common Stock previously issued pursuant to
the Transaction Documents, then the Board of Directors shall use commercially reascnable
efforts to amend the Company’s certificate or articles of incorporation to increase the
number of authorized but unissued shares of Common Stock to at least 130% of the
Required Minimmun at such time (minus the number of shares of Common Stock previously
issued pursuant to the Transaction Documents), as soon as possible and in any event not
later than the 75 day after such date, provided that the Company will not be required at
any time to authorize a number of shares of Common Stock greater than the masximum
remaining number of shares of Common Stock that could possibly be issued after such
time pursuant to the Transaction Documents.

(c) The Company shall, if applicable: (i} in the time and manner required by
the principal Trading Market, prepare and file with such Trading Market an additional
shares listing application covering a number of shares of Common Stock at least equal to
the Required Minimum on the date of such application, (ii) take all steps necessary to cause
such shares of Common Stock to be approved for listing or quotation on such Trading
Market as soon as possible thereafter, (iii) provide to the Purchasers evidence of such
listing or quotation and (1v) maintain the listing or quotation of such Common Stock on
any date at least equal to the Required Minimum on such date on such Trading Market or
another Trading Market. The Company agrees to maintain the eligibility of the Common
Stock for electronic transfer through the Depository Trust Company or another established
clearing corporation, including, without limitation, by timely payment of fees to the
Depository Trust Company or such other established clearing corporation in cormection
with such electromic transfer.

412 [RESERVED]

413  Subsequent Equity Sales.

(a) From the date hereof mntil 60 days after the date hereof, neither the
Company not any Subsidiary shall issue, enter into any agreement to issue or amounce the
issuance or proposed issuance of any shares of Common Stock or Common Stock
Equivalents or (i1} file any registration statement or any amendment or supplement thereto,
in each case other than as contemplated pursuant to the Registration Rights Agreement.

(b} Notwithstanding the foregoing, this Section 4.13 shall not apply in respect
of an Exempt Issuance, except that no Variable Rate Transaction shall be an Exempt
[ssuance.

4.14  Certain Transactions and Confidentiality. Each Purchaser, severally and not jointly
with the other Purchasers, covenants that neither it, nor any Affiliate acting on its behalf or
pursuant to any understanding with it will execute any purchases or sales, including Short Sales,
of any of the Company’s securities during the period commencing with the execution of this
Agreement and ending at such time that the transactions contemplated by this Agreement are first
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publicly announced pursuant to the initial press release as described in Section 4.6. Each
Purchaser, severally and not jointly with the other Purchasers, covenants that until such time as
the transactions contemplated by this Agreement are publicly disclosed by the Company pursuant
to the initial press release as described in Section 4.6, such Purchaser will maintain the
confidentiality of the existence and terms of this transaction and the information included in the
Disclosure Schedules (other than as disclosed to its legal and other representatives).
Notwithstanding the foregoing, and notwithstanding anything contained in this Agresment to the
contrary, the Company expressly acknowledges and agrees that (i) no Purchaser makes any
representation, warranty or covenant hereby that 1t will not engage in effecting transactions in any
securities of the Company after the time that the transactions contemplated by this Agreement are
first publicly anmounced pursuant to the inifial press release as described in Section 4.6, (ii) no
Purchaser shall be restricted or prohibited from effecting any transactions in any securities of the
Company in accordance with applicable securities laws from and after the time that the transactions
contemplated by this Agreement are first publicly announced pursuant to the imtial press release
as described in Section 4.6 and (iii) no Purchaser shall have any duty of confidentiality or duty not
to frade in the securnties of the Company to the Company, any of its Subsidiaries, or any of their
respective officers, directors, employees, Affiliates or agent, including, without limitation, the
Placement Agent after the issuance of the imitial press release as described in Section
4.6. Notwithstanding the foregoing, in the case of a Purchaser that is a multi-managed investment
vehicle whereby separate portfolio managers manage separate portions of such Purchaser’s assets
and the portfolio managers have no direct knowledge of the investent decisions made by the
portfolic managers managing other portions of such Purchaser’s assets, the covenant set forth
above shall only apply with respect to the portion of assets managed by the portfolio manager that
made the investment decision to purchase the Securities covered by this Agreement.

4.15 Form D: Blue Skv Filings. The Company agrees to timely file a Form D with
respect to the Securities as required under Regulation D and to provide a copy thereof, promptly
upon request of any Purchaser. The Company shall take such action as the Company shall
reasonably determine is necessary in order to obtain an exemption for, or to qualify the Securities
for, sale to the Purchasers at the Closing under applicable securities or “Blue Sky™ laws of the
states of the United States, and shall provide evidence of such actions promptly upon request of
any Purchaser.

4.16  Additional Shares of Preferred Stock. In the even that the Company does not file
the Registration Staterment for all of the shares of Preferred Stock held by the Purchasers on or
before the 10" calendar day following the date hereof, the Company shall issue to the Purchasers,
for each share of Preferred Stock issued hereunder, an additional share of Preferred Stock for no
additional consideration. Such delivery shall be made (or entered in book-entry with the Transfer
Agent) within 3 Trading Days of such falure or the Purchasers shall receive an additional 0.10
shares of Preferred Stock for each Trading Day thereafter until properly recorded.

ARTICLE V.
MISCELLANEOUS

5.1 Termination. This Agreement may be terminated by any Purchaser, as to such
Purchaser’s obligations hereunder only and without any effect whatscever on the obligations
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between the Company and the other Purchasers, by written notice to the other parties, if the Closing
has not been consummated on or before the fifth (5") Trading Day following the date hereof’
provided, however, that no such termination will affect the right of any party to sue for any breach
by any other party (or parties).

52  Fees and Expenses. At the Closing, the Company has agreed to reimburse the
Purchasers the non-accountable sum of $25,000 for its legal fees and expenses. Except as
expressly set forth in the Transaction Documents to the contrary, each party shall pay the fees and
expenses of its advisers, counsel, accountants and other experts, if any, and all other expenses
mcurred by such party incident to the negotiation, preparation, execution, delivery and
performance of this Agreement. The Company shall pay all Transfer Agent fees (including,
without limitation, any fees required for same-day processing of any instruction letter delivered by
the Company and any conversion or exercise notice delivered by a Purchaser), stamp taxes and
other taxes and duties levied in connection with the delivery of any Securities to the Purchasers.

5.3 Entire Agreement. The Transaction Documents, together with the exhibits and
schedules thereto, contain the entire understanding of the parties with respect to the subject matter
hereof and thereof and supersede all prior agreements and understandings, oral or written, with
respect to such matters, which the parties acknowledge have been merged into such documents,

exhibits and schedules.

5.4  Notices. Any and all notices or other communications or deliveries required or
permitted to be provided hereunder shall be in writing and shall be deemed given and effective on
the earliest of' (&) the time of transmission, if such notice or communication is delivered via email
attachment at the e-mail address as set forth on the signature pages attached hereto at or prior to
5:30 pm. (New York City time) on a Trading Day, (b) the next Trading Day after the time of
transmission, if such notice or communication is delivered via email attachment at the e-mail
address as set forth on the signature pages attached hereto on a day that 1s not a Trading Day or
later than 5:30 p.m. (New York City time) on any Trading Day, (c) the second (2°%) Trading Day
following the date of mailing, 1f sent by U.S. nationally recognized overnight courier service or
(d) upon actual receipt by the party to whom such notice is required to be given. The address for
such notices and communications shall be as set forth on the signature pages attached hereto,

5.5 Amendments: Waivers. No provision of this Agreement may be waived, modified,
supplemented or amended except in a written instrument signed, in the case of an amendment, by
the Company and Purchasers which purchased at least 50.1% in interest of the Preferred Stock
based on the initial Subscription Amounts hereunder (or, prior to the Closing, the Company and
each Purchaser) or, in the case of a waiver, by the party against whom enforcement of any such
walved provision 1s sought, provided that if any amendment, modification or waiver
disproportionately and adversely impacts a Purchaser (or group of Purchasers), the consent of such
disproportionately impacted Purchaser (or group of Purchasers) shall also be required. No waiver
of any default with respect to any provision, condition or requirement of this Agreement shall be
deemed to be a continming waiver in the future or a waiver of any subsequent default or a waiver
of any other provision, condition or requirement hereof, nor shall any delay or omission of any
party fo exercise any right hersunder in any manner impair the exercise of any such right. Any
proposed amendment or wairver that disproportionatelv, materially and adversely affects the nights
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and obligations of any Purchaser relative to the comparable rights and obligations of the other
Purchasers shall require the prior written consent of such adversely affected Purchaser. Any
amendment effected in accordance with this Section 5.5 shall be binding upon each Purchaser and
holder of Securities and the Company.

5.6  Headings. The headings herein are for convenience only, do not constitute a part
of this Agreement and shall not be deemed to limit or affect any of the provisions hereof.

5.7  BSuccessors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties and their successors and permitted assigns. The Company may not assign
this Agreement or any rights or obligations hereunder without the prior written consent of each
Purchaser (other than by merger). Any Purchaser may assign any or all of its rights under this
Agreement to any Person to whom such Purchaser assigns or transfers any Securities, provided
that such transferee agrees in writing to be bound, with respect to the transferred Securities, by the
provisions of the Transaction Documents that apply to the “Purchasers.”

58  No Third-Party Beneficiaries. This Agreement is intended for the benefit of the
parties hereto and their respective successors and permitted assigns and is not for the benefit of,
nor may any provision hereof be enforced by, any other Person, except as otherwise set forth in
Section 4.10 and this Section 5.8.

59  Govermning Law. All questions concerning the construction, validity, enforcement
and interpretation of the Transaction Documents shall be governed by and construed and enforced
in accordance with the internal laws of the State of New York, without regard to the principles of
conflicts of law thersof  Each party agrees that all legal Procesdings concerning the
interpretations, enforcement and defense of the transactions contemplated by this Agreement and
any other Transaction Documents (whether brought against a party hereto or its respective
affiliates, directors, officers, shareholders, partners, members, employees or agents) shall be
commenced exclusively in the state and faderal courts sitting in the City of New York. Each party
hereby irmrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in
the City of New York, Borough of Manhattan for the adjudication of any dispute hereunder or in
connection herewith or with any transaction contemplated hereby or discussed herein {including
with respect to the enforcement of any of the Transaction Documents), and hereby irrevocably
walves, and agress not to assert in any Action or Proceeding, any claim that it is not personally
subject to the jurisdiction of any such court, that such Action or Proceeding is improper or is an
inconvenient venue for such Proceeding. Each party hereby irrevocably waives personal service
of process and consents to process being served in any such Action or Proceeding by mailing a
copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to
such party at the address in effect for notices to 1t under this Agreement and agrees that such service
shall constitute good and sufficient service of process and notice thereof. Nothing contained herein
shall be deemed to limit in any way any right fo serve process in any other manner permitted by
law  If any party shall commence an Action or Proceeding to enforce any provisions of the
Transaction Documents, then, in addition to the obligations of the Company under Section 4.10,
the prevailing party in such Action or Proceeding shall be reimbursed by the non-prevailing party
for its reasonable attorneys® fees and other costs and expenses incurred with the investigation,
preparation and prosecution of such Action or Proceeding.

35




Docusign Envelope 1D: 6D12F0AT-5204-4D1 2-B2F4-2CD8D6ZESBCT

5.10 Survival The representations and warranties contained herein shall survive the
Closing and the delivery of the Securities.

511 Execution. This Agreement may be executed in two or more counterparts, all of
which when taken together shall be considered one and the same agreement and shall become
effective when counterparts have been signed by each party and delivered to each other party, it
being understood that the parties need not sign the same counterpart. Inthe eventthat any signature
is delivered by e-mail delivery of a “ pdf” format data file, such signature shall create a valid and
binding obligation of the party executing (or on whose behalf such signature is executed) with the
sarne force and effect as ifsuch “ pdf” signature page were an original thereof.

5.12  Severability. If any term, provision, covenant or restricion of this Agreement 1s
held by a court of campetent jurisdietion to be invalid, illegal, void or unenforceable, the remainder
of the terms, provisions, covenants and restrictions set forth herein shall remain in full force and
effect and shall in no way be affected, impaired or invalidated, and the parties hereto shall use their
commercially reasonable efforts to find and employ an alternative means to achieve the same or
substantially the same result as that contemplated by such term, provision, covenant or restriction
It is hereby stipulated and declared to be the intention of the parties that they would have executed
the remaimng terms, provisions, covenants and restrictions without including any of such that may
be hereafter declared invalid, illegal, void or unenforceable.

5.13 Rescission and Withdrawal Right Notwithstanding anything to the contrary
contained in (and without limiting any similar provisions of) any of the other Transaction
Documents, whenever any Purchaser exercises a right, election, demand or option under a
Transaction Document and the Company does not timely perform its related obligations within the
periods therein provided, then such Purchaser may rescind or withdraw, inits sole discretion from
time to time upon written notice to the Company, any relevant notice, demand or election in whole
or in part without prejudice to its future actions and nghts.

5.14 Replacement of Secunties. If any certificate or instrument ewvidencing any
Securities is mutilated, lost, stolen or destroved, the Company shall issue or cause to be issued in
exchange and substitution for and upon cancellation thereof (in the case of mutilation), or in lieu
of and substitution therefor, a new certificate or instrument, but only upon receipt of evidence
reasonably satisfactory to the Company of such loss, theft or destruction. The applicant for a new
certificate or instrument under such circumstances shall also pay any reasonable third-party costs
(ineluding customary indemnity) associated with the issuance of such replacement Securities.

5.15 Remedies. In addition to being entitled to exercise all rights providad hersin or
granted by law, including recovery of damages, each of the Purchasers and the Company will be
entitled to specific performance under the Transaction Documents. The parties agree that
monatary damages may not be adequate compensation for any loss incurred by reason of any
breach of obligations contained in the Transaction Documents and hereby agree to waive and not
to assert in any Action for specific performance of any such obligation the defense that a remedy
at law would be adequate.
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5.16 Pavment Set Aside. To the extent that the Company makes a payment or payments
to any Purchaser pursuant to any Transaction Document or a Purchaser enforces or exercises its
rights thereunder, and such payment or payments or the proceeds of such enforcement or exercise
or any part thereof are subsequently invalidated, declared to be fraudulent or preferential, set aside,
recovered from, disgorged by or are required to be refunded, repaid or otherwise restored to the
Company, a trustee, receiver or any other Person under any law (including, without limitation, any
bankruptey law, state or federal law, common law or equitable cause of action), then to the extent
of any such restoration the obligation or part thereof originally intended to be satisfied shall be
revived and continued in full force and effect as if such payment had not been made or such
enforcement or setoff had not oceurred.

519 Liqudated Damages. The Company’s obligations to pay any partial hqudated
damages or other amounts owing under the Transaction Documents is a contimuing obligation of
the Company and shall not terminate until all unpaid partial liquidated damages and other amounts
have been paid notwithstanding the fact that the instrument or security pursuant to which such
partial liquidated damages or other amounts are due and pavable shall have been canceled.

5.20  Saturdavs. Sundavs, Holidavs, ete.  If the last or appointed day for the taking of
any action or the expiration of any right required or granted herein shall not be a Business Day,
then such action may be taken or such right may be exercised on the next succesding Business
Day.

5.21 Construction. The parties agree that each of them and/or their respective counsel
have reviewed and had an opportunity to revise the Transaction Docurnents and, therefore, the
normal rule of construction to the effect that any ambiguities are to be resolved against the drafting
party shall not be employed in the interpretation of the Transaction Documents or any amendments
thereto. In addition, each and every reference to share prices and shares of Comumon Stock in any
Transaction Document shall be subject to adjustment for reverse and forward stock splits, stock
dividends, stock combinations and other similar transactions of the Common Stock that occur after
the date of this Agreement.

522 WAIVER OF JURY TRIAL. IN ANY ACTION, SUIT, OR PROCEEDING
IN ANY JURISDICTION BROUGHT BY ANY PARTY AGAINST ANY OTHER PARTY,
THE PARTIES EACH KNOWINGLY AND INTENTIONALLY, TO THE GREATEST
EXTENT PERMITTED BY APPLICABLE LAW, HEREBY ABSOLUTELY,
UNCONDITIONALLY, IRREVOCABLY AND EXPRESSLY WAIVES FOREVER
TRIAL BY JURY.

(Stgnature Pages Follow)
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IN WITNESS WHEREOF, the parties hereto have caused this Secwrities Purchase
Agreement to be duly executed by their respective authorized signatories as of the date first

indicated above.
FOXO TECHNOLOGIES INC. Address for Notice:
(/7
By : ¥ Email:
Name: Seamus Lagan slagan(@foxotechnologies.com
Title: CEO

With a copy to (which shall not constitute notice):

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGE FOR PURCHASER FOLLOWS]
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[PURCHASER SIGNATURE PAGES TO FOXO SECURITIES PURCHASE AGREEMENT]

IN WITNESS WHEREOF, the undersigned have caused this Securities Purchase
Agreement to be duly executed by their respective authorized signatories as of the date first
indicated above.

Name of Purchaser:  Sabby Volatility Warrant Master Fund. Ltd

DocuZigned by:
Signature of Authorized Signatory of Purchaser: ﬁ;"’% b il

=

G257 DDEF DM ER

Name of Authorized Signatory: Robert Grundstein

Title of Authorized Signatory:  COO of Purchaser’s Investment Manager

Email Address of Authorized Signatory:  rgrundsteini@sabbyvmanagement.com

Address for Notice to Purchaser: ¢/o Sabby Management, LLC, 7012 Fisher Island Dr., Miami Beach
33109

Address for Delivery of Secunties to Purchaser (if not same as address for notice}:

Atti: Client Settlement, Wedbush Securities, 1000 Wilshire Blvd Ste 850

Los Angeles , CA 90017, Please include account name and number for deposit, Sabby Volatility
Warrant Master Fund LTD 71793754

Subseription Amount: $275,000
Shares of Preferred Stock: 275
Beneficial Ownership Blocker 33 4.99% or O 9.99%

EIN Number: 98-1017380

[SIGNATURE PAGES CONTINUE]
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SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement (this “Agreement™) is dated as of May 8, 2025
between Foxo Technologies Ine., a Delaware corporation (the “Company™), and each purchaser
1dentified on the signature pages hereto (each, including its successors and assigns, a “Purchaser”™
and collectively, the “Purchasers™).

WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant
to Section 4(a)(2) of the Securities Act (as defined below), and Rule 506 promulgated thersunder,
the Company desires to issue and sell to each Purchaser, and each Purchaser, severally and not
jointly, desires to purchase from the Company, securities of the Company as more fully described
in this Agreement.

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this
Agreement, and for other good and valuable consideration the receipt and adequacy of which are
hereby acknowledged, the Company and each Purchaser agree as follows:

ARTICLE L.
DEFINITIONS

1.1 Definitions. In addition to the terms defined elsewhere in this Agreement: (a)
capitalized terms that are not otherwise defined herein have the meanings given to such terms in
the Certificate of Designation (as defined herein), and (b) the following terms have the meanings
set forth in this Section 1.1:

“Action” shall have the meaning ascribed to such term in Section 3.1(j).

“Affiliate™ means any Person that, directly or indirectly through one or more
intermediaries, controls or 1s controlled by or is wnder common control with a Person, as
such terms are vsad in and construed under Rule 405 under the Securities Act.

“Board of Directors™ means the board of directors of the Commpany.

“Business Day™ means any day other than Saturday, Sunday or other day on which
commercial banks in The City of New York are authorized or required by law to remain
closed.

“Certificate of Designation™ means the Certificate of Designation filed prior fo the
date hereof by the Company with the Secretary of State of Delaware.

“Closing™ means the closing of the purchase and sale of the Securities pursuant to
Section 2.1.

“Closing Date™ means the Trading Day on which all of the Transaction Docurments

have been executed and delivered by the applicable parties thereto, and all conditions
precedent to (1) the Purchasers’ obligations to pay the Subscription Amount and (i1) the

Company’s obligations to deliver the Securities, in each case, have been satisfied or
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waived.
“Commission”™ means the United States Securities and Exchange Commission.

“Common Stock™ means the common stock of the Company, par value $0.0001 per
share, and any other class of securities into which such securities may hereafter be
reclassified or changed.

“Common_Stock Egquivalents” means any securities of the Company or the
Subsidiaries which would entitle the holder thereof to acquire at any time Commean Stock,
including, without limitation, any debt, preferred stock, right, option, warrant or other
instrument that is at any time convertible into or exercisable or exchangeable for, or
otherwise entitles the holder thereof to receive, Common Stock.

“Conversion Price” shall have the meaning ascribed to such term in the Certificate
of Designation.

“Conversion Shares™ shall have the meaning ascribed to such term in the Certificate
of Designation.

“Disclosure Schedules™ shall have the meaning ascribed to such term in Section

3.1

“Ihsclosure Time™ means, (1) if this Agreement 1s signed on a day that 1s not a
Trading Day or after 9:00 a.m. (New York City time) and before midnight (New York City
time) on any Trading Day, 9:01 am. (New York City time) on the Trading Day
immediately following the date hereof, and (ii) if this Agreement is signed between
midnight (New York City time) and 9:00 a.m. (New York City time) on any Trading Day,
no later than 2:01 a.m. (New York City time) on the date hereof.

“Effective Date™ means the earliest of the date that (a) the initial Registration
Statement has been declared effective by the Commission, (b) all of the Underlying Shares
have been sold pursuant fo Rule 144 or may be sold pursuant to Rule 144 without the
requirement for the Company to be in compliance with the cwrrent public information
required under Rule 144 and without volume or manner-of-sale restricticns, (c¢) following
the one year anniversary of the Closing Date provided that a holder of Underlying Shares
is not an Affiliate of the Company, or (d) all of the Underlyving Shares may be sold pursuant
to an exemption from registration under Section 4(a)(1) of the Securities Act without
volume or manner-of-sale restrictions and Company counsel has delivered to such holders
a standing written unqualified opinion that resales may then be made by such holders of
the Underlying Shares pursuant to such exemption which opinion shall be in form and
substance reasonably acceptable to such holders.

“EGS™ means Ellenoff Grossman & Schole LLP, with offices located at 1345
Avemue of the Americas, New York, New York 10105-0302.

“Evaluation Date™ shall have the meaning ascribed to such term in Section 3.1(s).
2
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“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the
nies and regulations promulgated thereunder.

“Exempt Issnance” means the issuance of (a) shares of Common Stock or options
to employees, officers or directors of the Company pursuant to any stock or option plan
duly adopted for such purpose, by a majority of the non-emplovee members of the Board
of Directors or a majority of the members of a committee of non-employee directors
established for such purpose for services rendered to the Company, (b) securities upon the
exercise or exchange of or conversion of any Securities issued hereunder, warrants to the
Placement Agent in conmection with the transactions pursuant to this Agreement and any
securities upon exercise of warrants to the Placement Agent and/or other securities
exercisable or exchangeable for or convertible into shares of Commeon Stock issued and
outstanding on the date of this Agreement, provided that such securities have not been
amended since the date of this Agreement to increase the number of such securities or to
decrease the exercise price, exchange price or conversion price of such securities (other
than in connection with stock splits or combinations) or to extend the term of such
securities, and (c¢) securities issued pursuant to acquisitions or strategic transactions
approved by a majority of the disinterested directors of the Company, provided that such
securities are issued as “restricted securities™ (as defined in Rule 144) and carry no
registration rights that require or permit the filing of any registration statement in
connection therewith during the prohibition period in Section 4.12(a) herein, and provided
that any such issuance shall only be to a Person (or to the equityholders of a Person) which
is, itself or through its subsidiaries, an operating company or an owner of an asset in a
business synergistic with the business of the Company and shall provide to the Company
additional benefits in addition to the investment of funds, but shall not include a transaction
in which the Company is issuing securities primarily for the purpose of raising capital or
to an entity whose primary business is investing in securities.

“FCPA™ means the Foreign Corrupt Practices Act of 1977, as amended.
“GAAP” shall have the meaning ascribed to such term in Section 3. 1(h).
“Indebtedness™ shall have the meaning ascribed to such term in Section 3.1(bb).

“Intellectual Property Rights™ shall have the meaning ascribed to such term in
Section 3.1(0).

“Legend Removal Date™ shall have the meaning ascribed to such term in Section
4.1(c).

“Liens” means a lien, charge, pledge, security interast, encumbrance, right of first
refusal, preemptive right or other restriction.
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“Material Adverse Effect™ shall have the meaning assigned to such term in Section
3.1(b).

“Material Permits™ shall have the meaning ascribed to such term in Section 3.1{n).
“Maxinmun Rate™ shall have the meaning ascribed to such term in Section 5.17.

“Person” means an individual or corporation, partnership, trust, incorporated or
unincorporated association, joint venture, limited liability company, joint stock company,
government (or an agency or subdivision thersof) or other entity of any kind.

“Preferred Stock™ means the up to 375 shares of the Company’s Series A
Convertible Preferrad Stock issued hereunder having the rights, preferences and privileges
set forth in the Certificate of Designation.

“Proceeding” means an action, claim, sut, investigation or proceeding (including,
without limitation, an informal investigation or partial proceeding, such as a deposition),
whether commenced or threatened.

“Public Information Failure™ shall have the meaning ascribed fo such term in
Section 4.3(b).

“Public Information Failure Payments™ shall have the meaning ascribed to such
term in Section 4.3(b).

“Purchaser Party™ shall have the meaning ascribed to such term in Section 4.10.

“Registration Rights Agreement” means the Registration Rights Agreement dated
as of April 4, 2025, by and among the Company and the Purchaser, which Registration
Rights Agreement covers the obligations of the Company to file the resale of the
Underlying Shares issuable upon conversion of the Preferred Stoek issuable hereunder.

“Registration Statement™ means a registration statement meeting the requirements
set forth in the Registration Rights Agreement and covering the resale of the Underlying
Shares by each Purchaser as provided for in the Registration Rights Agresment.

“Required Approvals™ shall have the meaming ascribed to such term in Section
3.1(e).

“Required Minimum™ means, as of any date, the maximum aggregate number of
shares of Common Stock then issued or potentially issuable in the fuhwe pursuant to the
Transaction Documents, including any Underlying Shares 1ssuable upon conversion in full
of all shares of Preferred Stock, ignoring any conversion limits set forth therein.

“Rule 144™ means Rule 144 promulgated by the Commission pursuant to the
Securities Act, as such Rule may be amended or interpretad from time to time, or any
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sirmilar rule or regulation hereafter adopted by the Comimission having substantially the
same purpose and effect as such Rule,

“Rule 424™ means Rule 424 promulgated by the Commission pursuant to the
Securities Act, as such Rule may be amended or interpreted from time to time, or any
simmilar rule or regulation hereafter adopted by the Commission having substantially the
same purpose and effect as such Rule,

“SEC Reports™ shall have the meaning ascribed to such term in Section 3.1(h).
“Securities” means the Preferred Stock and the Underlying Shares.

“Securities Act”™ means the Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder.

“Short Sales™ means all “short sales™ as defined in Rule 200 of Regulation SHO
under the Exchange Act (but shall not be deemed to include locating and/or borrowing
shares of Common Stock).

“Stated Value™ means $1,000 per share of Preferred Stock.

“Subscription Amount™ shall mean, as to each Purchaser, the aggregate amount to
be paid for the Preferred Stock purchased hereunder as specified below such Purchaser’s
name on the signature page of this Agreement and next to the heading “Subscription
Amount,” in United States dollars and in immediatel y available funds.

“Subsidiary™ means any subsidiary of the Company as set forth on Schedule 3.1(a)
and shall, where applicable, also include any direct or indirect subsidiary of the Company
formed or acquured after the date hereof.

“Trading Day™ means a day on which the principal Trading Market is open for
trading.

“Trading Market” means any of the following markets or exchanges on which the
Common Stock is listed or quoted for trading on the date in question: the NYSE American,
the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdag Global Select Market,
the New York Stock Exchange, the Pink Open Market, OTCQB or the OTCQX (or any
successors to any of the foregoing).

“Transaction Documents™ means this Agreement, the Certificate of Designation,
all exhibits and schedules thereto and hereto and any other documents or agreements
executed in connection with the transactions contemplated hersunder.

“Transfer Agent” means the current transfer agent of the Company and any
successor transfer agent of the Company.

5
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“Underlving Shares™ means the shares of Common Stock issued and issuable upon
CONVErsion.

“VWAP” means, for any date, the price determined by the first of the following
clauses that applies: (a) if the Common Stock is then listed or quoted on a Trading Market,
the daily volume weighted average price of the Commeon Stock for such date (or the nearest
preceding date) on the Trading Market on which the Commen Stock is then listed or guoted
as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. (New York City
time) to 4:02 p.m. (New York City time}), (b) if OTCQB Venture Market (“OTCQRB™) or
OTCQX Best Market (“OTCX™) is not a Trading Market, the volume weighted average
price of the Common Stock for such date (or the nearest preceding date) on OTCQB or
OTCQX as applicable, (¢) if the Common Stock is not then listed or quoted for trading on
OTCQB or OTCQX and if prices for the Common Stock are then reported on the Pink
Open Martket (“Pink Market™) operated by OTC Markets, Inc. (or a similar organization or
agency succeeding to its functions of reporting prices), the most recent bid price per share
of the Common Stock so reported, or (d) in all other cases, the fair market value of a share
of Common Stock as determined by an independent appraiser selected in good faith by the
Purchasers of a majority in interest of the Securities then outstanding and reasonably
acceptable to the Company, the fees and expenses of which shall be paid by the Company.

ARTICLE IL
PURCHASE AND SALE

2.1 Closing. Onthe Closing Date, upon the terms and subject to the conditions set forth
herein, substantially concurrent with the execution and delivery of this Agreement by the parties
hereto, the Company agrees to sell, and the Purchasers, severally and not jointly, agree to purchase,
up to an aggregate of $550,000 of shares of Preferred Stock with an aggregate Stated Value equal
to $550,000. The aggregate number of shares of Preferred Stock sold hersunder shall be 550.
Each Purchaser shall deliver to the Company, via wire transfer or a certified check, immediately
available funds equal to such Purchasers Subscription Amount and the Company shall deliver to
each Purchaser its respective shares of Preferred Stock as determined pursuant to Section 2.2(a),
and the Company and each Purchaser shall deliver the other items set forth in Section 2.2
deliverable at the Closing. Upon satisfaction of the covenants and conditions set forth in Sections
2.2 and 2.3, the Closing shall occur at the offices of EGS or such other location as the parties shall
mutually agree and take place remotely by electronic transfer of the Closing documentation.

2.2 Deliveries.

(a) On or prior to the Closing Date, the Company shall deliver or cause to be
delivered to each Purchaser the following:

(1) this Agreement duly executed by the Company; and

(i)  a certificate evidencing a number of shares of Preferred Stock equal
to such Purchaser’s Subscription Amount times one (1) divided by the Stated Value,

6
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registered in the name of such Purchaser.

(b} On or prior to the Closing Date, each Purchaser shall deliver or cause to be
delivered to the Company the following:

(1) this Agreement duly executed by such Purchaser; and

(i1)  such Purchaser’s Subscription Amount by wire transfer to the
account specified in writing by the Company.

23 Closing Conditions.

(a) The obligations of the Company hereunder in connection with the Closing
are subject to the following conditions being met:

i) the accuracy in all material respects (or, to the extent representations
or warranfies are qualified by materiality, in all respects) on the Closing Date of the
representations and warranties of the Purchasers contained herein (unless as of a
specific date therein in which case they shall be accurate in all material respects (or,
to the extent represenfations or warranties are qualified by materiality, in all
respects) as of such date);

(ii)  all obligations, covenants and agreements of each Purchaser
required to be performed at or prior to the Closing Date shall have been performed,
and

(1)  thedelivery by each Purchaser of the items set forth in Section 2.2(b)
of this Agreement.

(b}  The respective obligations of the Purchasers hereunder in connection with
the Closing are subject to the following conditions being met:

1) the accuracy in all material respects (or, to the extent representations
or warranties are qualified by materiality or Material Adverse Effect, in all respects)
when made and on the Closing Date of the representations and warranties of the
Company contained herein (unless as of a specific date therein in which case they
shall be acecurate in all material respects or, to the extent representations or
warranties are qualified by materiality or Material Adverse Effect, in all respects)
as of such date);

(i)  all obligations, covenants and agreements of the Company required
to be performed at or prior to the Closing Date shall have been performed;

(iii)  the delivery by the Company of the itemns set forth in Section 2.2(a)
of this Agreement;

(iv)  there shall have been no Material Adverse Effect with respect to the
7
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Company; and

(v)  from the date hereof to the Closing Date, trading in the Cormmmon
Stock shall not have been suspended by the Commission or the Company’s
principal Trading Market and, at any time prior to the Closing Date, trading in
securities generally as reported by Bloomberg L.P. shall not have been suspended
or limited, or minimum prices shall not have been established on secunties whose
trades are reported by such service, or on any Trading Market, nor shall a banking
moratorium have been declared either by the United States or New York State
authorities nor shall there have occurred any material outbreak or escalation of
hostilities or other national or international calamity of such magnitude in its effect
on, or any material adverse change in, any financial market which, in each case, in
the reasonable judgment of such Purchaser, makes it impracticable or inadvisable
to purchase the Securities at the Closing.

ARTICLE IIL
REPRESENTATIONS AND WARRANTIES

3.1  Representations and Warranties of the Company. Except as set forth in the
Disclosure Schedules, which Disclosure Schedules shall be deemed a part hersof and shall qualify
any representation or otherwise made herein to the extent of the disclosure contained in the
corresponding section of the Disclosure Schedules, the Company hereby makes the following
representations and warranties to each Purchaser:

(a) Subsidiaries. All of the direct and indirect subsidiaries of the Company are
set forth on Schedule 3.1{(a). The Company owns, directly or indirectly, all of the capital
stock or other equity interests of each Subsidiary free and clear of any Liens, and all of the
issued and outstanding shares of capital stock of each Subsidiary are validly 1ssued and are
fully paid, non-assessable and free of preemptive and similar rights to subscribe for or
purchase securities. If the Company has no subsidianes, all other references to the
Subsidiaries or any of them in the Transaction Documents shall be disregarded.

(b) Organization and Qualification. The Company and each of the Subsidiaries
1s an entity duly incorporated or otherwise organized, validly existing and in good standing
under the laws of the junisdiction of its incorporation or organization, with the requisite
power and authority to own and use its properties and assets and to carry on its business as
currently conducted. Neither the Company nor any Subsidiary is in violation nor default
of any of the provisions of its respective certificate or articles of incorperation, bylaws or
other organizational or charter documents. Each of the Company and the Subsidiaries is
duly qualified to conduct business and is in good standing as a foreign corporation or other
enfity in each jurisdiction in which the nature of the business conducted or property owned
by it makes such qualification necessary, except where the failure to be so qualified or in
good standing, as the case may be, could not have or reasonably be expected to result in:
(1) a material adverse effect on the legality, validity or enforceability of any Transaction
Document, (ii) a material adverse effect on the results of operations, assets, business,
prospects or condition (financial or otherwise) of the Company and the Subsidiaries, taken

8
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as a whole, or (iii) a material adverse effect on the Company’s ability to perform in any
material respect on a timely basis its obligations under any Transaction Document (any of
(1), () or (11), a “Material Adverse Effect™) and no Proceeding has been instituted in any
such jurisdiction revoking, limiting or curtailing or seeking to revoke, limit or curtail such
power and authority or qualification.

(c) Authorization: Enforcement. The Company has the requisite corporate
power and authority to enter into and to consummate the transactions contemplated by this
Agreement and each of the other Transaction Documents and otherwise to carry out its
obligations hereunder and thereunder. The execution and delivery of this Agreement and
each of the other Transaction Documents by the Company and the consummation by it of
the fransactions contemplated hereby and thereby have been duly authonized by all
necessary action on the part of the Company and no further action is required by the
Company, the Board of Directors or the Company’s stockholders in connection herewith
or therewith other than in connection with the Required Approvals. This Agreement and
each other Transaction Document to which it is a party has been {or upon delivery will
have been) duly executed by the Company and, when delivered in accordance with the
terms hereof and thereof, will constifute the valid and binding obligation of the Company
enforceable against the Company in accordance with its terms, except (i) as limited by
general equitable principles and applicable bankruptcy, insolvency, reorganization,
moratorium and other laws of general application affecting enforcement of creditors” rights
generally, (ii) as limited by laws relating to the availability of specific performance,
mjunctive relief or other equitable remedies and (11} insofar as indemmification and
contribution provisions may be limited by applicable law.

(dy  NoConfliets. The execution, delivery and performance by the Company of
this Agreement and the other Transaction Documents to which it is a party, the issuance
and sale of the Securities and the consummation by it of the transactions contemplated
hereby and thereby do not and will not (i) conflict with or violate any provision of the
Company’s or any Subsidiary’s certificate or articles of incorporation, bylaws or other
organizational or charter documents, or (i) conflict with, or constitute a default {or an event
that with notice or lapse of time or both would become a default) under, result in the
creation of any Lien upon any of the properties or assets of the Company or any Subsidiary,
or give to others any rights of termination, amendment, anti-cdilution or similar adjustments,
acceleration or cancellation (with or without notice, lapse of time or both) of, any
agreement, credit facility, debt or other instrument (evidencing a Company or Subsidiary
debt or otherwise) or other understanding to which the Company or any Subsidiary is a
party or by which any property or asset of the Company or any Subsidiary is bound or
affected, or (ii1) subject to the Required Approvals, confliet with or result in a violation of
any law, rule, regulation, order, judgment, injunction, decree or other restriction of any
cowrt or governmental authornty to which the Company or a Subsidiary 1s subject {including
federal and state securities laws and regulations), or by which any property or asset of the
Company or a Subsidiary is bound or affected; except in the case of each of clauses (i1) and
(iii), such as could not have or reasonably be expected to result in a Material Adverse
Effect.
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(e Filings, Consents and Approvals. The Company is not required to obtain
any consent, waiver, authorization or order of, give any notice to, or make any filing or
registration with, any court or other federal, state, local or other governmental authority or
other Person in connection with the execution, delivery and performance by the Company
of the Transaction Documents, other than: (i) the filings required pursuant to Section 4.6
of this Agreement, (ii) the filing with the Commission pursuant to the Registration Rights
Agreement and (iii) the notice and/or application(s) to each applicable Trading Market for
the issuance and sale of the Securities and the listing of the Underlying Shares for trading
thereon in the time and manner required thereby, (iv) the filing of Form D with the
Commission and such filings as are required to be made under applicable state securities
laws (collectively, the “Required Approvals™.

(H) Issuance of the Securities. The Securities are duly authorized and, when
issued and paid for in accordance with the applicable Transaction Documents, will be duly
and validly issued, fully paid and nonassessable, free and clear of all Liens imposed by the
Company other than restrictions on transfer provided for in the Transaction Documents.
The Underlying Shares, when issued in accordance with the terms of the Transaction
Documents, will be validly issued, fillv paid and nonassessable, free and clear of all Liens
imposed by the Company other than restrictions on transfer provided for in the Transaction
Documents. The Company has reserved from its duly authorized capital stock a number
of shares of Common Stock for issuance of the Underlying Shares at least equal to the
Required Minimum on the date hereof.

(g)  Capitalization. The capitalization of the Company as of the date hereof is
as set forth on Schedule 3.1(g]}, which Schedule 3.1{(g) shall also include the number of
shares of Common Stock owned beneficially, and of record, by Affiliates of the Company
as of the date hereof. The Company has not issued any capital stock since its most recently
filed periodic report under the Exchange Act, other than pursuant to the exercise of
employee stock options under the Company’s stock option plans, the issuance of shares of
Common Stock to employees pursuant to the Company’s employee stock purchase plans
and pursuant to the conversion and/or exercise of Common Stock Equivalents outstanding
as of'the date of the most recently filed periodic report under the Exchange Act. No Person
has any right of first refusal, presmptive right, right of participation, or any similar right to
participate in the transactions contemplated by the Transaction Documents. Except as set
forth on Schedule 3.1(g), there are no outstanding options, warrants, scrip rights to
subscribe to, calls or commitments of any character whatsoever relating to, or securities,
rights or obligations convertible into or exercisable or exchangeable for, or giving any
Person any right to subscribe for or acquire, any shares of Common Stock or the capital
stock of any Subsidiary, or contracts, commitments, understandings or arrangements by
which the Company or any Subsidiary is or may become bound to issue additional shares
of Common Stock or Common Stock Equuvalents or capital stock of any Subsidiary. The
issuance and sale of the Securities will not obligate the Company or any Subsidiary to issue
shares of Common Stock or other securities to any Person (other than the Purchasers).
There are no outstanding securities or instruments of the Company or any Subsidiary with
any provision that adjusts the exercise, conversion, exchange or reset price of such security
or instrument upon an issuance of securities by the Company or any Subsidiary. There are
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no outstanding securities or instruments of the Company or any Subsidiary that contain any
redemption or similar provisions, and there are no confracts, commitments, understandings
or arrangements by which the Company or any Subsidiary is or may become bound to
redeem a security of the Company or such Subsidiary. The Company does not have any
stock appreciation rights or “phantom stock™ plans or agreements or any similar plan or
agreement. All of the outstanding shares of capital stock of the Company are duly
authorized, validly issued, fullv paid and nonassessable, have been issued in compliance
with all federal and state securities laws, and none of such outstanding shares was issued
in violation of any preemptive nights or similar rights to subscribe for or purchase
securities. No further approval or authorization of any stockholder, the Board of Directors
or others is required for the issuance and sale of the Securities. There are no stockholders
agreements, voting agreements or other similar agreements with respect to the Company’s
capital stock to which the Company is a party or, to the knowledge of the Company,
between or among any of the Company’s stockholders.

(h) SEC Reports; Financial Statements. The Company has filed all reports,
schedules, forms, statements and other documents required to be filed by the Company
under the Securities Act and the Exchange Act, including pursuant to Section 13(a) or 15(d)
thereof, for the two years preceding the date hereof (or such shorter period as the Company
was required by law or regulation to file such material) (the foregoing materials, including
the exhibits thereto and documents incorporated by reference therein, being collectively
referred to herein as the “SEC Reports™) on a timely basis or has received a valid extension
of such time of filing and has filed any such SEC Reports prior to the expiration of any
such extension. As of their respective dates, the SEC Reports complied in all material
respects with the requurements of the Securities Act and the Exchange Act, as applicable,
and none of the SEC Reports, when filed, contained any untrue statement of a material fact
or omitted to state a material fact required to be stated therein or necessary in order to make
the staterments therein, in the light of the circumnstances under which they were made, not
misleading. The Company has never been an issuer subject to Rule 144() under the
Securities Act. The financial statements of the Company included in the SEC Reports
comply in all material respects with applicable accounting requirements and the rules and
regulations of the Commission with respect thereto as in effect at the time of filing. Such
financial statements have been prepared in accordance with United States generally
accepted accounting principles applied on a consistent basis during the periods involved
(“GAAP™), except as may be otherwise specified in such financial statements or the notes
thereto and except that unaudited financial statements may not contain all footnotes
required by GAAP, and fairly present in all material respects the financial position of the
Company and its consolidated Subsidianies as of and for the dates thereof and the results
of operations and cash flows for the periods then ended, subject, in the case of unaudited
statements, to normal, immaterial, vear-end audit adjustments,

i) Material Changes: Undisclosed Events. Liabilities or Developments. Since
the date of the latest audited financial statements included within the SEC Reports, except
as set forth on Schedule 3.1(i), (i) there has been no event, occurrence or development that
has had or that could reasonably be expected to result in a Material Adverse Effect, (ii) the
Company has not incured any liabilities (contingent or otherwise) other than (A) trade
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payables and accrued expenses incurred in the ordinary course of business consistent with
past practice and (B) lLiabilities not required to be reflected in the Company’s financial
statements pursuant to GAAP or disclosed in filings made with the Commission, (ii1) the
Company has not altered its method of accounting, (iv) the Company has not declared or
made any dividend or distribution of cash or other property toits stockholders or purchased,
redeemed or made any agreements to purchase or redeem any shares of its capital stock
and (v) the Company has not issued any equity securities to any officer, director or
Affiliate, except pursuant to existing Company stock option plans. The Company does not
have pending before the Commission any request for confidential treatment of information.
Except for the issuance of the Securities contemplated by this Agreement or as set forth on
Schedule 3.1(1), no event, liability, fact, circumstance, occurrence or development has
occurred or exists or is reasonably expected to occur or exist with respect to the Company
or its Subsidiaries or their respective businesses, prospects, properties, operations, assets
or financial condition, that would be required to be disclosed by the Company under
applicable securities laws at the time this representation is made or deemed made that has
not been publicly disclosed at least 1 Trading Day prior to the date that this representation
is made.

) Litigation. Except as set forth on Schedule 3.1(37), there is no action, suit,
inquiry, notice of violation, proceeding or investigation pending or, to the knowledge of
the Company, threatened against or affecting the Company, any Subsidiary or any of their
respective properties before or by any court, arbitrator, governmental or administrative
agency or regulatory authority (federal, state, county, local or foreign) (collectively, an
“Action™). None of the Actions set forth on Schedule 3.1(j), (i) adversely affects or
challenges the legality, validity or enforceability of any of the Transaction Documents or
the Securities or (ii) could, if there were an unfavorable decision, have or reasonably be
expected to result in a Material Adverse Effect. Neither the Company nor any Subsidiary,
nor any director or officer thereof, is or has been the subject of any Action involving a
claim of viclation of or liability under federal or state securitiss laws or a claim of breach
of fiduciary duty. There has not been, and to the knowledge of the Company, there is not
pending or contemplated, any investigation by the Commission involving the Company or
any current or former director or officer of the Company. The Commission has not issued
any stop order or other order suspending the effectiveness of any registration statement
filed by the Company or any Subsidiary under the Exchange Act or the Securities Act,

(k) Labor Relations. No labor dispute exists or, to the knowledge of the
Company, is imminent with respect to any of the employees of the Company, which could
reasonably be expected to result in a Material Adverse Effect. None of the Company™s or
its Subsidiaries’ employees is a member of a union that relates to such employee’s
relationship with the Company or such Subsidiary, and neither the Company nor any of its
Subsidianes 1s a party to a collective bargaining agreement, and the Company and its
Subsidiaries believe that their relationships with their emplovees are good. To the
knowledge of the Company, no executive officer of the Company or any Subsidiary, is, or
is now expected to be, in violation of any material term of any employment contract,
confidentiality, disclosure or proprietary information agreement or non-compeatition
agreement, or any other contract or agreement or any restrictive covenant in favor of any
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third party, and the continued employment of each such executive officer does not subject
the Company or any of its Subsidiaries to any liability with respect to any of the foregoing
matters. The Company and its Subsidiaries are in compliance with all U.S. federal, state,
local and foreign laws and regulations relating to employvment and employment practices,
terms and conditions of employment and wages and hours, except where the failure to be
in compliance could not, individually or in the aggregate, reasonably be expected to have
a Material Adverse Effect.

(1H) Compliance. Neither the Company nor any Subsidiary: (1) is in default
under or in violation of (and no event has occurred that has not been waived that, with
notice or lapse of time or both, would result in a default by the Company or any Subsidiary
under), nor has the Company or any Subsidiary received notice of a claim that it is in default
under or that it is in violation of, any indenfure, loan or credit agreement or any other
agreement or instrument to which it is a party or by which it or any of its properties is
bound (whether or not such default or violation has been waived), (ii) is in violation of any
Jjudgment, decree or order of any court, arbitrator or other governmental authority or (iii)
is of has been in violation of any statute, rule, ordinance or regulation of any governmental
authority, including withowut limitation all foreign, federal, state and local laws relating to
taxes, environmental protection, occupational health and safety, product quality and safety
and employment and labor matters, except in each case as could not have or reasonably be
expected to result in a Material Adverse Effect.

(m) Environmental Laws The Company and its Subsidiaries (1) are in
compliance with all federal, state, local and foreign laws relating to pollution or protection
of human health or the environment (including ambient air, surface water, groundwater,
land surface or subsurface strata), including laws relating to emissions, discharges, releases
or threatened releases of chemicals, pollutants, contaminants, or toxic or hazardous
substances or wastes (collectively, “Hazardous Materials™) into the enviromment, or
otherwise relating to the manufacture, processing, distribution, use, treatment, storage,
disposal, transport or handling of Hazardous Materials, as well as all authorizations, codes,
decrees, demands, or demand letters, injunctions, judgments, licenses, notices or notice
letters, orders, permits, plans or regulations, issued, entered, promulgated or approved
thereunder (“Environmental Laws™); (ii) have received all permits licenses or other
approvals required of them under applicable Environmental Laws to conduct their
respective businesses; and (iii) are in compliance with all terms and conditions of any such
permit, license or approval where in each clause (i), (i) and (ii1), the failure to so comply
could be reasonably expected to have, individually or in the aggregate, a Material Adverse
Effect.

(1) Regulatory Permits. The Company and the Subsidiaries possess all
certificates, awthorizations and permits issued by the appropriate federal, state, local or
foreign regulatory authorities necessary to conduet their respective businesses as described
in the SEC Reports, except where the failure to possess such permits could not reasonably
be expected to result in a Material Adverse Effect (“Material Permits™), and neither the
Company nor any Subsidiary has received any notice of procesdings relating to the
revocation or modification of any Material Permit.
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(o)  Title to Assets The Company and the Subsidiaries have good and
marketable title in fee simple to all real property owned by them and good and marketable
title in all personal property owned by them that is matenal to the business of the Company
and the Subsidiaries, in each case free and clear of all Liens, except for (i) Liens as do not
materially affect the value of such property and do not materially interfere with the use
made and proposed to be made of such property by the Company and the Subsidiaries and
(ii) Liens for the payment of federal, state or other taxes, for which appropriate reserves
have been made therefor in accordance with GAAP and, the payment of which is neither
delinguent nor subject to penalties. Any real property and facilities held under lease by the
Company and the Subsidiaries are held by them under valid, subsisting and enforceable
leases with which the Company and the Subsidiaries are in compliance.

(p)  Intellectual Property. The Company and the Subsidiaries have, or have
rights to use, all patents, patent applications, trademarks, trademark applications, service
matks, trade names, trade secrets, inventions, copyrights, licenses and other intellectual
property rights and similar rights necessary or required for use in connection with their
respective businesses as described in the SEC Reports and which the failure to so have
could have a Material Adverse Effect (collectively, the “Intellectual Property Rights™).
None of, and neither the Company nor any Subsidiary has received a notice (written or
otherwise) that any of, the Intellectual Property Rights has expired, terminated or been
abandoned, or is expected to expire or terminate or be abandoned, within two (2) years
from the date of this Agreement. Neither the Company nor any Subsidiary has received,
since the date of the latest audited financial statements included within the SEC Reports, a
written notice of a claim or otherwise has any knowledge that the Intellectual Property
Rights violate or infiinge upon the rights of any Person, except as could not have or
reasonably be expected to not have a Material Adverse Effect. To the knowledge of the
Company, all such Intellectual Property Rights are enforceable and there 1s no existing
infringement by another Person of any of the Intellectual Property Rights. The Company
and its Subsidiaries have taken reasonable security measures to protect the secrecy,
confidentiality and value of all of their intellectual properties, except where failure to do
s0 could not, individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect.

(q) Insurance. The Company and the Subsidiaries are insured by insurers of
recognized financial responsibility against such losses and risks and in such amounts as are
prudent and customary in the businesses in which the Company and the Subsidiaries are
engaged, including, but not limited to, directors and officers insurance coverage at least
aqual to the aggregate Subscription Amount, Neither the Company nor any Subsidiary has
any reason to believe that it will not be able to renew its existing insurance coverage as and
when such coverage expires or to obtain similar coverage from similar insurers as may be
necessary to contimie its business without a significant increase in cost.

() Transactions with Affiliates and Emplovees. Except as set forth on
Schedule 3.1(1), none of the officers or directors of the Company or any Subsidiary and, to

the knowledge of the Company, none of the employees of the Company or any Subsidiary
is presently a party to any transaction with the Company or any Subsidiary {other than for
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services as emplovees, officers and directors), including any contract, agreement or other
arrangement providing for the furnishing of services to or by, providing for rental of real
or personal property to or from, providing for the borrowing of money from or lending of
money to or otherwise requiring payments to or from any officer, director or such employze
or, to the knowledge of the Company, any entity in which any officer, director, or any such
employee has a substantial interest or is an officer, director, trustee, stockholder, member
or partner, in each case in excess of $120,000 other than for (i) payment of salary or
consulting fees for services rendered, (ii) reimbursement for expenses inewrred on behalf
ofthe Company and (ii1) other employee benefits, including stock option agreements under
any stock option plan of the Company.

(s) Sarbanes-Oxley: Internal Accounting Controls. The Company and the
Subsidiaries are in compliance with any and all applicable requirements of the Sarbanes-
Oxley Act of 2002, as amended that are effective as of the date hereof, and any and all
applicable rules and regulations promulgated by the Commission thereunder that are
effective as of the date hereof and as of the Closing Date. The Company and the
Subsidiaries maintain a system of infernal accounting controls sufficient to provide
reasonable assurance that: (1) transactions are executed in accordance with management’s
general or specific authorizations, (i) transactions are recorded as necessary to permit
preparation of financial statements in conformity with GAAP and to maintain asset
accountability, (iii) access to assets is permitted only in accordance with management’s
general or specific authorization, and (iv) the recorded accountability for assets is
compared with the existing assets at reasonable intervals and appropriate action is taken
with respect to any differences. The Company and the Subsidiaries have established
disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-
15(e)} for the Company and the Subsidiaries and designed such disclosure controls and
procedures to ensure that information required to be disclosed by the Company in the
reports it files or submits under the Exchange Act is recorded, processed, summarized and
reported, within the time periods specified in the Commission’s rules and forms. The
Company’s certifying officers have evaluated the effectiveness of the disclosure controls
and procedures of the Company and the Subsidiaries as of the end of the period covered by
the most recently filed periodic report under the Exchange Act (such date, the “Evaluation
Date™). The Company presented in its most recently filed periodic report under the
Exchange Act the conclusions of the certifving officers about the effectiveness of the
disclosure controls and procedures based on their evaluations as of the Evaluation Date.
Since the Evaluation Date, there have been no changes in the internal control over financial
reporting (as such term is defined in the Exchange Act) of the Company and its Subsidiaries
that have materially affected, or is reasonably likely to materially affect, the internal control
over financial reporting of the Company and its Subsidiaries.

(1) Certain Fees. Except for fees payable by the Company to the Placement
Agent, no brokerage or finder’s fees or commissions are or will be payable by the Company
or any Subsidiary to any broker, financial advisor or consultant, finder, placement agent,
investment banker, bank or other Person with respect to the transactions conternplated by
the Transaction Docwments. The Purchasers shall have no obligation with respect to any
fees or with respect to any claims made by or on behalf of other Persons for fees of a type
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contemplated in this Section that may be due in connection with the transactions
contemplated by the Transaction Documents.

(u)  Private Placement. Assuming the aceuracy of the Purchasers’
representations and warranties set forth in Section 3.2, no registration under the Securities
Act is required for the offer and sale of the Securities by the Company to the Purchasers as

contemplated hereby. The issuance and sale of the Securities hereunder does not
contravene the rules and regulations of the Trading Market.

(v)  Investment Company. The Company is not, and is not an Affiliate of, and
immediately after receipt of payment for the Securities, will not be or be an Affiliate of an
“investment company™ within the meamng of the Investment Company Act of 1940, as
amended. The Company shall conduct its business in a manner so that it will not become
an “investment company™ subject to registration under the Investment Company Act of
1240, as amendead.

(w)  Registration Rights. Other than each of the Purchasers or as previously
disclosed in SEC filings, no Person has any right to cause the Company or any Subsidiary
to effect the registration under the Securities Act of any securities of the Company or any
Subsidiary.

) Listing and Mainfenance Requirements. The Common Stock is registered
pursuant to Section 12(b) or 12{g) of the Exchange Act, and the Company has taken no
action designed to, or which to its knowledge is likely to have the effect of, terminating the
registration of the Common Stock under the Exchange Act nor has the Company received
any notification that the Commission is contemnplating terminating such registration. The
Company has not, in the 12 months preceding the date hereof, received notice from any
Trading Market on which the Common Stock 1s or has been listed or quoted to the effect
that the Company is not in compliance with the listing or maintenance requirements of such
Trading Market. The Company is, and has no reason to believe that it will not in the
foreseeable future continue to be, in compliance with all such listing and maintenance
requirements. The Common Stock is currently eligible for electronic transfer through the
Depository Trust Company or another established clearing corporation and the Company
is current in payment of the fees to the Depository Trust Company (or such other
established clearing corporation) in connection with such electronic transfer,

(v} Application of Takeover Protections. The Company and the Board of
Directors have taken all necessary action, if any, in order to render inapplicable any control
share acquisition, business combination, poison pill (including any distribution under a
rights agreement) or other similar anti-takeover provision under the Company’s certificate
of incorporation (or similar charter documents) or the laws of its state of incorporation that
is or could become applicable to the Purchasers as a result of the Purchasers and the
Company fulfilling their obligations or exercising their rights under the Transaction
Documents, including without limitation as a result of the Company’s issuance of the
Securities and the Purchasers’ ownership of the Securities.
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(z)  Disclosure. Except with respect to the material terms and conditions of the
transactions contemplated by the Transaction Documents, the Company confirms that
neither it nor any other Person acting on its behalf has provided any of the Purchasers or
their agents or counsel with any information that it believes constitutes or might constitute
material, non-public information. The Company understands and confirms that the
Purchasers will rely on the foregoing reprasentation in effecting transactions in securities
of the Company. All of the disclosure furnished by or on behalf of the Company to the
Purchasers regarding the Company and its Subsidiaries, their respective businesses and the
transactions contemplated hereby, including the Disclosure Schedules to this Agreement,
is true and correct and does not contain any untrue statement of a material fact or omit to
state any material fact necessary in order to make the statements made therein, in the light
of the circumstances under which they were made, not misleading. The press releases
disseminated by the Company during the twelve months preceding the date of this
Agreement taken as a whole do not contain any untrue statement of a material fact or ormit
to state a material fact required to be stated therein or necessary in order to make the
statements therein, in the light of the circumstances under which they were made and when
made, not misleading. The Company acknowledges and agrees that no Purchaser makes
or has made any representations or warranties with respect to the transactions contemplated
hereby other than those specifically set forth in Section 3.2 hereof

(aa) No Integrated Offering Assuming the accuracy of the Purchasers’
representations and warranties set forth in Section 3.2, neither the Company, nor any of its
Affiliates, nor any Person acting on its or their behalf has, directly or indirectly, made any
offers or sales of any seewrity or solicited any offers to buy any security, under
circumstances that would cause this offering of the Securnities to be integrated with prior
offerings by the Company for purposes of (i) the Securities Act which would require the
registration of any such securities under the Securities Act, or (ii) any applicable
shareholder approval provisions of any Trading Market on which any of the securities of
the Company are listed or designated.

{bby  Solvency. Based on the consolidated financial condition of the Company
as of the Closing Date, after giving effect to the receipt by the Company of the proceeds
from the sale of the Securities hereunder (1) the fair saleable value of the Company’s assets
exceeds the amount that will be required to be paid on or in respect of the Company’s
existing debts and other liabilities (including known contingent liabilities) as they mature,
(i1) the Company’s assets do not constitute unreasonably small capital to carry on its
business as now conducted and as proposed to be conducted including its capital needs
taking into account the particular capital requirements of the business conducted by the
Company, consolidated and projected capital requirernents and capital availability thereof,
and (iif) the current cash flow of the Company, together with the proceeds the Company
would receive, were it to liquudate all of its assets, after taking into account all anticipated
uses of the cash, would be sufficient to pay all amounts on or in respect of its liabilities
when such amounts are required to be paid. The Company does not intend to incur debts
beyond its ahility to pay such debts as they mature (taking into account the timing and
amounts of cash to be payable on or inrespect of its debt). The Company has no knowledge
of any facts or circumstances which lead it to believe that it will file for reorganization or
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liquidation under the bankruptey or reorganization laws of any jurisdiction within one year
from the Closing Date. Schedule 3.1(bb) sets forth as of the date hereof all outstanding
secured and unsecured Indebtedness of the Company or any Subsidiary, or for which the
Company or any Subsidiary has commitments. For the purposes of this Agreement,
“Indebtedness™ means (x) any liabilities for borrowed money or amounts owed in excess
of $50,000 (other than trade accounts payable incurred in the ordinary course of business),
(v) all guaranties, endorsements and other contingent obligations in respect of indebtedness
of others, whether or not the same are or should be reflected in the Company’s consolidated
balance sheet {or the notes thereto), except guaranties by endorsement of negotiable
instruments for deposit or collection or similar transactions in the ordinary course of
business; and (z) the present value of any lease payments in excess of $50,000 due under
leases required to be capitalized in accordance with GAAP. Neither the Company nor any
Subsidiary is in default with respect to any Indebtedness.

{cc) Tax Status. Except for matters that would not, individually or in the
aggregate, have or reasonably be expected to result in a Material Adverse Effect, the
Company and its Subsidiaries each (i) has made or filed all United States federal, state and
local income and all foreign income and franchise tax returns, reports and declarations
required by any jurisdiction to which it is subject, (ii) has paid all taxes and other
governmental assessments and charges that are material in amount, shown or determined
to be due on such returns, reports and declarations and (iii) has set aside on its books
provision reasonably adequate for the payment of all material taxes for periods subsequent
to the periods to which such returns, reports or declarations apply. There are no unpaid
taxes in any material amount claimed to be due by the taxing authority of any jurisdietion,
and the officers of the Company or of any Subsidiary know of no basis for any such claim.

(dd) No General Solicitation. Neither the Company nor any Person acting on
behalf of the Company has offered or sold any of the Securities by any form of general
solicitation or general advertising. The Company has offered the Securities for sale only
to the Purchasers and certain other “accredited investors™ within the meaning of Rule 501
under the Securities Act.

(ee)  Foreign Corrupt Practices. Neither the Company nor any Subsidiary, nor to
the knowladge of the Company or any Subsidiary, any agent or other person acting on
behalf of the Company or any Subsidiary, has (1) direetly or indirectly, used any funds for
unlawfil contributions, gifts, entertainment or other unlawful expenses related to foreign
or domestic political achivity, (11) made any unlawful payment to foreign or domestic
government officials or employees or to any foreign or domestic political parties or
campaigns from corporate funds, (ii1) failed to disclose fully any contribution made by the
Company or any Subsidiary (or made by any person acting on its behalf of which the
Company is aware) which is in violation of law or (iv) violated in any material respect any
provision of FCPA.

(ffy  Accountants. The Company’s accounting firm is set forth on Schedule
3.1(fD of the Disclosure Schedules. To the knowledge and belief of the Company, such
accounting firm (1) 1s a registered public accounting firm as required by the Exchange Act
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and (11) shall express its opinion with respect to the financial statements to be included in
the Company’s Anmual Report for the fiscal vear end.

(gg) Seniority. As of the Closing Date, no Indebtedness or other claim against
the Company is senior to the Preferred Stock in right of payment, whether with respect to
interest or upon liquidation or dissolution, or otherwise, other than indebtedness secured
by purchase money security interests (which is senior only as to underlying assets covered
thereby) and capital lease obligations (which is senior only as to the property covered
thereby).

(hhy No Disagreements with Accountants and Lawvers, There are no
disagreemnents of any kind presently existing, or reasonably anticipated by the Company to
arise, between the Company and the accountants and lawyers formerly or presently
employed by the Company and the Company 1s current with respect to any fees owed to
its accountants and lawyers which could affect the Company’s ability to perform any of its
obligations under any of the Transaction Documents.

(i)  Acknowledgment Regarding Purchasers’ Purchase of Securities. The
Company acknowledges and agrees that each of the Purchasers is acting solely in the
capacity of an arm’s length purchaser with respect to the Transaction Documents and the
transactions contemplated thereby. The Company further acknowledges that no Purchaser
1s acting as a financial advisor or fiduciary of the Company (or in any similar capacity)
with respect to the Transaction Documents and the transactions contemplated thereby and
any advice given by any Purchaser or any of their respective representatives or agents in
cormnection with the Transaction Documents and the transactions contemplated thereby is
merely incidental to the Purchasers® purchase of the Securities. The Company further
represents to each Purchaser that the Company’s decision to enter into this Agreement and
the other Transaction Documents has been based solely on the independent evaluation of
the transactions contemplated hereby by the Company and its representatives.

4  Acknowledement Regarding Purchaser’s Trading Activity. Anything in
this Agreement or elsewhere herein to the contrary notwithstanding (except for Sections
3.2(g) and 4.135 hereof), it is understood and acknowledged by the Company that: (i) none
of the Purchasers has been asked by the Company to agree, nor has any Purchaser agread,
to desist from purchasing or selling, long and/or short, securities of the Company, or
“derivative™ securities based on securities issued by the Company or to hold the Securities
for any specified term, (1) past or future open market or other fransactions by any
Purchaser, specifically including, without limitation, Short Sales or “derivative”
transactions, before or after the closing of this or future private placement transactions,
may negatively impact the market price of the Company’s publicly-traded securities, (iii)
any Purchaser, and counter-parties in “derivative™ fransactions to which any such
Purchaser is a party, directly or indirectly, may presently have a “short” position in the
Common Stock and (iv) each Purchaser shall not be deemed to have any affiliation with or
control over any arm’s length counter-party in any “derivative™ transaction. The Company
further understands and acknowledges that (y) one or more Purchasers may engage in
hedging activities at various imes during the period that the Securnifies are outstanding,
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including, without limitation, during the periods that the value of the Underlying Shares
deliverable with respect to Securities are being determined, and (z) such hedging activities
(if any) could reduce the value of the existing stockholders’ equity interests in the Company
at and after the time that the hedging activities are being conducted. The Company
acknowledges that such aforementioned hedging activities do not constitute a breach of
any of the Transaction Documents.

(kk) Regulation M Compliance. The Company has not, and to its knowledge no
one acting on its behalf has, (1) taken, directly or indirectly, any action designed to cause
or to result in the stabilization or manipulation of the price of any security of the Company
to facilitate the sale or resale of any of the Securities, (1) sold, bid for, purchased, or paid
any compensation for soliciting purchases of, any of the Securities, or (111) paid or agreed
to pay to any Person any compensation for soliciting another to purchase any other
securities of the Company, other than, in the case of clauses (ii) and (iii), compensation
paid to the Placement Agent in connection with the placement of the Securities.

{an Stock Option Plans. Each stock option granted by the Company under the
Company’s stock option plan was granted (1) in accordance with the terms of the
Company’s stock option plan and (i1) with an exercise price at least equal to the fair market
value of the Common Stock on the date such stock option would be considered granted
under GAAP and applicable law. No stock option granted under the Company’s stock
option plan has been backdated. The Company has not knowingly granted, and there is no
and has been no Company policy or practice to knowingly grant, stock options prior to, or
otherwise knowingly coordinate the grant of stock options with, the release or other public
announcement of material information regarding the Company or its Subsidiaries or their
financial results or prospects.

(mm) Cybersecurity. (i)(x) There has been no security breach or other
compromise of or relating to any of the Company’s or any Subsidiary’s information
technology and computer systems, networks, hardware, software, data (including the data
of its respective customers, employees, suppliers, vendors and any third party data
maintained by or on behalf of it), equipment or technology (collectively, “IT Svstems and
Data™) and (y) the Company and the Subsidiaries have not been notified of, and has no
knowledge of any event or condition that would reasonably be expected to result in, any
security breach or other compromise toits IT Systerns and Data; (i1) the Company and the
Subsidiaries are presently in compliance with all applicable laws or statutes and all
judgments, orders, rules and regulations of any court or arbitrator or governmental or
regulatory authority, internal policies and contractual obligations relating to the privacy
and security of IT Systems and Data and to the protection of such IT Systems and Data
from unauthorized use, access, misappropriation or modification, except as would not,
individually or in the aggregate, have a Material Adverse Effect; (iii) the Company and the
Subsidiaries have implemented and maintained commercially reasonable safepuards to
maintain and protect ifs material confidential information and the integrity, continuous
operation, redundancy and security of all IT Systemns and Data; and (iv) the Company and
the Subsidiaries have implemented backup and disaster recovery technology consistent
with industry standards and practices.
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()  Compliance with Data Privacy Laws. (1) The Company and the
Subsidiaries are, and at all times during the last three (3) vears were, in compliance with

all applicable state, federal and foreign data privacy and security laws and regulations,
including, without limitation, the European Union General Data Protection Regulation
(“GDPR™ (EU 2016/679) (collectively, “Privacy Laws™); (ii) the Company and the
Subsidiaries have in place, comply with, and take appropriate steps reasonably designed to
ensure compliance with their policies and procedures relating to data privacy and security
and the collection, storage, use, disclosure, handling and analysis of Personal Data (as
defined below) (the “Policies™); (ui)the Company provides accurate notice of ifs
applicable Policies to its customers, employees, third party vendors and representatives as
required by the Privacy Laws; and (iv) applicable Policies provide accurate and sufficient
notice of the Company’s then-current privacy practices relating to its subject matter, and
do not contain any material omissions of the Company’s then-current privacy practices, as
required by Privacy Laws. “Personal Data™ means (1)a natural person’s name, street
address, telephone mumber, email address, photograph social security number, bank
information, or customer or account number; (1) any information which would qualify as
“personally identifving information™ under the Federal Trade Commission Act, as
amended, (1i1) “personal data” as defined by GDPR; and (iv) any other piece of information
that allows the identification of such natural person, or his or her family, or permits the
collection or analysis of any idenftifiable data related to an identified person’s health or
sexual orientation. (1) None of such disclosures made or contained in any of the Policies
have been inaccurate, misleading, or deceptive in viclation of any Privacy Laws and (1) the
execution, delivery and performance of the Transaction Documents will not result in a
breach of any Privacy Laws or Policies. Neither the Company nor the Subsidiaries (i) to
the knowledge of the Company, has received written notice of any actual or potential
liability of the Company or the Subsidiaries under, or actual or potential violation by the
Company or the Subsidiaries of, any of the Privacy Laws; (ii) is currently conducting or
paying for, in whole or in part, any investigation, remediation or other corrective action
pursuant to any regulatory request or demand pursuant to any Privacy Law; or (ii1) is a
party to any order, decree, or agreement by or with any court or arbitrator or governmental
or regulatory authority that imposed any obligation or liability under any Privacy Law.

{o0) Office of Foreign Assets Control. Neither the Company nor any Subsidiary
nor, to the Company's knowledge, any director, officer, agent, employee or affiliate of the
Company or any Subsidiary is currently subject to any U.S. sanctions administered by the
Office of Foreign Assets Control of the U.S. Treasury Department (“OFAC™).

(pp)  U.S. Real Propertv Holding Corporation. The Company is not and has
never been a U.8. real property holding corporation within the meaning of Section 897 of

the Internal Reverme Code of 1986, as amended, and the Company shall so certify upon
Purchaser’s request.

{(qgg) Bank Helding Company Act.  Neither the Company nor any of its
Subsidiaries or Affiliates is subject to the Bank Holding Company Act of 1956, as amended
(the “BHCA™) and to regulation by the Board of Governors of the Federal Reserve System
(the “Federal Reserve™). WNeither the Company nor any of its Subsidiaries or Affiliates

21




Docusign Envelope 1D 54833 T3F-ATE3-440C-BY58-E104 14550882

owns or controls, directly or indirectly, five percent { 5%) or more of the outstanding shares
of any class of voting securities or twenty-five percent or more of the total equity of a bank
or any enfity that is subject to the BHCA and to regulation by the Federal Reserve. Neither
the Company nor any of its Subsidiaries or Affiliates exercises a controlling influence over
the management or policies of a bank or any entity that is subject to the BHCA and to
regulation by the Federal Reserve.

(i)  Monev Laundering. The operations of the Company and its Subsidiaries
are and have been conducted at all times in compliance with applicable financial record-
keeping and reporting requirements of the Currency and Foreign Transactions Reporting
Act of 1970, as amendad, applicable money laundering statutes and applicable rules and
regulations thereunder {collectively, the “Monev Laundering Laws™), and no Action or
Proceeding by or before any court or governmental agency, authority or body or any
arbitrator involving the Company or any Subsidiary with respect to the Money Laundering
Laws is pending or, to the knowledge of the Company or any Subsidiary, threatenad.

(3s)  No Disqualification Events. With respect to the Securities to be offered and
sold hereunder in reliance on Rule 506 under the Securities Act, none of the Company, any
ofits predecessors, any affiliated issuer, any director, executive officer, other officer of the
Company participating in the offering hereunder, any beneficial owner of 20% or more of
the Company’s outstanding voting equity secunties, calculated on the basis of voting
power, nor any promoter (as that term is defined in Rule 405 under the Securities Act)
comnected with the Company in any capacity at the time of sale (each, an "Issuer Covered
Person" and, together, "Issuer Covered Persons") is subject to any of the "Bad Actor”
disqualifications described in Rule 506(d)(1)(1) to (viil) under the Securities Act (a
"Disqualification Event™), except for a Disqualification Event covered by Rule 506(d)(2)
or (d)3). The Company has exercised reasonable care to determine whether any Issuer
Covered Person is subject to a Disqualification Event. The Company has complied, to the
extent applicable, with its disclosure obligations under Rule 506(e), and has furnished to
the Purchasers a copy of any disclosures provided thereunder.

() Other Covered Persons. the Company is not aware of any person (other than
any Issuer Covered Persom) that has been or will be paid (directly or indirectly)
remuneration for solicitation of purchasers in connection with the sale of any Securities.

(i)  Noftice of Disqualification Events. The Company will notify the Purchasers
in writing, prior to the Closing Date of (1) any Disqualification Event relating to any Issuer
Covered Person and (i) any event that would, with the passage of time, become a
Disqualification Event relating to any Issuer Covered Person.

3.2  Representations and Warranties of the Purchasers. Each Purchaser, for itself and
for no other Purchaser, hereby represents and warrants as of the date hereof and as of the Closing
Date to the Company as follows (unless as of a specific date therein, in which case they shall be
accurate as of such date):
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(a) Organization: Authority. Such Purchaser is either an individual or an entity
duly incorporated or formed, validly existing and in good standing under the laws of the
Jurisdiction of its incorporation or formation with full nght, corporate, partnership, limited
liability company or similar power and authority to enter into and to consummate the
transactions contemplated by the Transaction Documents and otherwise to carry out its
obligations hereunder and thersunder. The execution and delivery of the Transaction
Documents and performance by such Purchaser of the transactions contemplated by the
Transaction Documents have been duly authorized by all necessary corporate, partnership,
Iimited hiability company or similar action, as applicable, on the part of such Purchaser.
Each Transaction Document to which it is a party has been duly executed by such
Purchaser, and when delivered by such Purchaser in accordance with the terms hereof], will
constitute the valid and legally binding obligation of such Purchaser, enforceable against
it in accordance with its terms, except (i) as limited by general equitable principles and
applicable bankruptey, insolveney, reorganization, moratorium and other laws of general
application affecting enforcement of creditors’ rights generally, (if) as limited by laws
relating to the availability of specific performance, injunctive relief or other equitable
remedies and (iii) insofar as indemnification and contribution provisions may be limited
by applicable law.

(b) Own Account. Such Purchaser understands that the Securities are
“restricted secunties™ and have not been registered under the Securities Act or any
applicable state securities law and is acquiring the Securities as principal for its own
account and not with a view to or for distributing or reselling such Securities or any part
thereof in violation of the Securities Act or any applicable state securities law, has no
present intention of distributing any of such Securities in violation of the Securities Act or
any applicable state securities law and has no direct or indirect arrangement or
understandings with any other persons to distribute or regarding the distnibution of such
Securities in violation of the Securities Act or any applicable state securities law (this
representation and warranty not limiting such Purchaser’s right to sell the Securities
pursuant to the Registration Statement or otherwise in compliance with applicable federal
and state securities laws). Such Purchaser is acquiring the Securities hereunder in the
ordinary course of its business,

(c)  Purchaser Status. At the time such Purchaser was offered the Securnities, it
was, and as of the date hereof it is, and on each date on which it converts any shares of
Preferred Stock, it will be an “accredited investor™ as defined in Rule 501¢a)(1), (a)(2),
(a)(3), (a)(7), (@)}(R), (a)(9), (a)(12), or (a)(13) under the Securities Act.

(d)  Experience of Such Purchaser. Such Purchaser, either alone or together
with its representatives, has such knowledge, sophistication and experience in business and
financial matters so as to be capable of evaluating the merits and risks of the prospective
investiment in the Securities, and has so evaluated the merits and risks of such investment.
Such Purchaser is able to bear the economic risk of an investment in the Securities and, at
the present time, is able to afford a complete loss of such investment.
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(e General Solicitation. Such Purchaser is not, to such Purchaser’s knowledge,
purchasing the Securities as a result of any advertisement, article, notice or other
communication regarding the Securities published in any newspaper, magazine or sirmlar
media or broadcast over television or radio or presented at any seminar or, to the knowledge
of such Purchaser, any other general solicitation or general adverfisement.

(f) Access to Information. Such Purchaser acknowledges that it has had the
opportunity to review the Transaction Documents (including all exhibits and schedules
thereto) and the SEC Reports and has been afforded (i) the opportunity to ask such
questions as it has deemed necessary of and to receive answers from, representatives of
the Company concerning the terms and conditions of the offering of the Securities and the
merits and risks of investing in the Secunties; (i1) access to information about the Company
and its financial condition, results of operations, business, properties, management and
prospects sufficient to enable it to evaluate its investment; and (iii) the opportunity to obtain
such additional information that the Company possesses of can acquire without
unreasonable effort or expense that is necessary to make an informed investment decision
with respect to the investrnent.

(g)  Certain Transactions and Confidentiality. Other than consummating the
transactions contemplated hereunder, such Purchaser has not, nor has any Person acting on
behalf of or pursuant to any understanding with such Purchaser, directly or indirectly
executed any purchases or sales, including Short Sales, of the securifies of the Company
during the peniod commencing as of the time that such Purchaser first received a term sheet
(written or oral) from the Company or any other Person representing the Company setting
forth the material terms of the transactions contemplated hersunder and ending
immediately prior to the execution hereof. Notwithstanding the foregoing, in the case of a
Purchaser that 1s a multi-managed investment vehicle whereby separate portfolio managers
manage separate portions of such Purchaser’s assets and the portfolio managers have no
direct knowledge of the investment decisions made by the portfolio managers managing
other portions of such Purchaser’s assets, the representation set forth above shall only apply
with respect to the portion of assets managed by the portfolio manager that made the
investment decision to purchase the Secunties covered by this Agreement. Other than to
other Persons party to this Agreement or to such Purchaser’s representatives, including,
without limitation, its officers, directors, partners, legal and other advisors, employees,
agents and Affiliates, such Purchaser has maintained the confidentiality of all disclosures
made to it in connection with this transaction (including the existence and terms of this
transaction). Notwithstanding the foregoing, for the avoidance of doubt, nothing contained
herein shall constifute a representation or warranty, or preclude any actions, with respect
to locating or borrowing shares in order to effect Short Sales or similar transactions in the
future.

The Company acknowledges and agrees that the representations contained in this Section 3.2 shall
not modify, amend or affect such Purchaser’s right to rely on the Company”s representations and
warranties contained in this Agreement or any representations and warranties contained in any
other Transaction Document or any other document or instrument executed and/or delivered in
connection with this Agreement or the consummation of the transactions contemplated hereby.
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Notwithstanding the foregoing, for the avoidance of doubt, nothing contained herein shall
constitute a representation or warranty, or preclude any actions, with respect to locating or
borrowing shares in order to effect Short Sales or similar transactions in the future.

ARTICLE 1V,
OTHER AGREEMENTS OF THE PARTIES

4.1 Transfer Restrictions.

(a) The Securities may only be disposed of in compliance with state and federal
securities laws. In connection with any fransfer of Securities other than pursuant to an
effective registration staterment or Rule 144, to the Company or to an Affiliate of a
Purchaser or in connection with a pledge as contemplated in Section 4.1(b), the Company
may require the transferar thereof to provide to the Company an opinion of counsel selected
by the transferor and reasonably acceptable to the Company, the form and substance of
which opinion shall be reasonably satisfactory to the Company, to the effect that such
transfer does not require registration of such transferred Securities under the Securities Act.
As a condition of transfer, any such transferee shall agree in writing to be bound by the
terms of this Agreement and the Registration Rights Agreement and shall have the rights
and obligations of a Purchaser under this Agreement and the Registration Rights
Agreement.

(b)  The Purchasers agree to the imprinting, so long asis required by this Section
4.1, of a legend on any of the Securities in the following form:

[NEITHER] THIS SECURITY [NOR THE SECURITIES INTO WHICH THIS
SECURITY IS [EXERCISABLE] [CONVERTIBLE]] HAS [NOT] BEEN REGISTERED
WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE SECURITIES
COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM
REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT™), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD
EXCEFPT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER
THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM,
OR IN A TRANSACTION NOT SUBIECT TO, THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH
APPLICABLE STATE SECURITIES LAWS., THIS SECURITY [AND THE
SECURITIES ISSUABLE UPON [EXERCISE] [CONVERSION] OF THIS SECURITY]
MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT
WITH A REGISTERED BROKER-DEALER OR OTHER LOAN WITH A FINANCIAL
INSTITUTION THAT IS AN “ACCREDITED INVESTOR” AS DEFINED IN RULE
501(a) UNDER THE SECURITIES ACT OR OTHER LOAN SECURED BY SUCH
SECURITIES.

The Company acknowledges and agrees that a Purchaser may from time to time
pledge pursuant to a bona fide margin agreement with a registered broker-dealer or grant a
security interest in some or all of the Securities to a financial institution that is an
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“acoredited investor™ as defined in Rule 501(a) under the Securities Act and, if required
under the terms of such arrangement, such Purchaser may transfer pledged or secured
Securties to the pledgees or secured parties. Such a pledge or transfer would not be subject
to approval of the Company and no legal opinion of legal counsel of the pledgee, secured
party or pledgor shall be required in connection therewith. Further, no notice shall be
required of such pledge. Atthe appropriate Purchaser’s expense, the Company will execute
and deliver such reasonable documentation as a pledgee or secured party of Securities may
reasonably request in connection with a pledge or transfer of the Securities, including, if
the Securities are subject to registration pursuant to the Registration Rights Agreement, the
preparation and filing of any required prospectus supplement under Rule 424(b)(3) under
the Securities Act or cother applicable provision of the Securities Act to appropriately
amend the list of Selling Stockholders (as defined in the Registration Rights Agreement)
thereunder.

{c) Certificates evidencing the Underlying Shares shall not contain any legend
(including the legend set forth in Section 4.1(b) hereof): (i) while a registration statement
(including the Registration Statermnent) covering the resale of such security is effective
under the Securities Act, (i1) following any sale of such Underlving Shares pursuant to Rule
144, (iii) if such Underlying Shares are eligible for sale under Rule 144, without the
requirement for the Company to be in compliance with the current public information
required under Rule 144 as to such Underlying Shares and without volume or manner-of-
sale restrictions] or (iv) if such legend is not required under applicable requirements of the
Secunities Act (including judicial interpretations and pronouncements issued by the staff
of the Commission). The Company shall cause its counsel to issue a legal opinion to the
Transfer Agent or the Purchaser promptly after the Effective Date if required by the
Transfer Agent to effect the removal of the legend hereunder, or if requested by a
Purchaser, respectively. If all or any shares of Preferred Stock are converted at a time when
there is an effective registration staternent to cover the resale of the Underlying Shares, or
if such Underlving Shares may be sold under Rule 144 and the Company is then in
compliance with the current public information required under Rule 144, or if the
Underlying Shares may be sold under Rule 144 without the requirement for the Company
to be in compliance with the current public information required under Rule 144 as to such
Underlying Shares and without volume or manner-of-sale restrictions or if such legend is
not otherwise required under applicable requirements of the Securities Act (including
judicial interpretations and pronouncements issued by the staff of the Commission) then
such Underlving Shares shall be issued free of all legends. The Company agrees that
following the Effective Date or at such time as such legend is no longer required under this
Section 4.1(¢c), it will, no later than the earlier of (1) two (2) Trading Days and (i1) the
number of Trading Days comprising the Standard Settlement Penod (as defined below)
following the delivery by a Purchaser to the Company or the Transfer Agent of a certificate
representing Underlying Shares, as applicable, issued with a restrictive legend (such date,
the “Legend Removal Date™), deliver or cause to be delivered to such Purchaser a
certificate representing such shares that is free from all restrictive and other legends. The
Company may not make any notation on its records or give instructions to the Transfer
Agent that enlarge the restrictions on transfer set forth in this Section 4. Certificates for
Underlying Shares subject to legend removal hereunder shall be transmitted by the Transfer
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Agent to the Purchaser by crediting the account of the Purchaser’s prime broker with the
Depository Trust Company System as directed by such Purchaser. As used herein,
“Standard Settlement Period” means the standard settlement period, expressed in a number
of Trading Days, on the Company’s primary Trading Market with respect to the Common
Stock as in effect on the date of delivery of a certificate representing Underlying Shares,
as applicable, issued with a restrictive legend.

(d)  Inadditionto such Purchaser’s other available remedies, the Company shall
pay to a Purchaser, in cash, (1) as partial iquidated damages and not as a penalty, for each
$1,000 of Underlying Shares (based on the VWAP of the Common Stock on the date such
Securities are submitted to the Transfer Agent) delivered for removal of the restrictive
legend and subject to Section 4.1{c), $10 per Trading Day (increasing to $20 per Trading
Day five (5) Trading Days after the Legend Removal Date) for each Trading Day after the
Legend Removal Date until such certificate is delivered without a legend and (ii) if the
Company fails to (a) issue and deliver (or cause to be delivered) to a Purchaser by the
Legend Removal Date a certificate representing the Securitias so delivered to the Company
by such Purchaser that is free from all restrictive and other legends and (b) if after the
Legend Removal Date such Purchaser purchases (in an open market transaction or
otherwise) shares of Common Stock to deliver in satisfaction of a sale by such Purchaser
of all or any portion of the mumber of shares of Common Stock, or a sale of a mumber of
shares of Common Stock equal to all or any portion of the number of shares of Common
Stock that such Purchaser anticipated receiving from the Company without any restrictive
legend, then, an amount equal to the excess of such Purchaser’s total purchase price
(including brokerage cormmmissions and other out-of-pocket expenses, if any) for the shares
of Common Stock so purchased (including brokerage commissions and other out-of-pocket
expenses, if any) (the “Buy-In Price™) over the product of (%) such mumber of Underlying
Shares that the Company was required to deliver to such Purchaser by the Legend Removal
Date multiplied by (v} the lowest closing sale price of the Common Stock on any Trading
Day during the period commencing on the date of the delivery by such Purchaser to the
Company of the applicable Underlving Shares (as the case may be) and ending on the date
of such delivery and payment under this clause (i1).

(e Each Purchaser, severally and not jointly with the other Purchasers, agrees
with the Company that such Purchaser will sell any Securities pursuant to either the
registration requirements of the Securities Act, including any applicable prospectus
delivery requirements, or an exemption therefrom, and that if Securities are sold pursuant
to a Registration Statement, they will be sold in compliance with the plan of distribution
set forth therein, and acknowledges that the removal of the restrictive legend from
certificates representing Securities as set forth in this Section 4.1 is predicated upon the
Company’s reliance upon this understanding,

4.2  Acknowledgment of Dilution. The Company acknowledges that the issuance of
the Securities may result in dilution of the outstanding shares of Common Stock, which dilution
may be substantial under certain market conditions. The Company further acknowledges that its
obligations under the Transaction Documents, including, without limitation, its obligation to issue
the Underlying Shares pursuant to the Transaction Documents, are unconditional and absolute and
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not subject to any right of set off, counterclaim, delay or reduetion, regardless of the effect of any
such dilution or any claim the Company may have against any Purchaser and regardless of the
dilutive effect that such issuance may have on the ownership of the other stockholders of the
Company.

4.3 Furnishing of Information; Public Information.

(a) Until the earlier of the time that (i) no Purchaser owns Securities, the
Company covenants to maintain the registration of the Common Stock under Section 12(b)
or 12(g) of the Exchange Act and to timely file (or obtain extensions in respect thereof and
file within the applicable grace period) all reports required to be filed by the Company after
the date hereof pursuant to the Exchange Act even if the Company is not then subject to
the reporting requirements of the Exchange Act.

(by At any time during the period commencing from the six (6) month
anniversary of the date hereof and ending at such time that all of the Securities may be sold
without the requiremnent for the Company to be in compliance with Rule 144{c)(1) and
otherwise without restriction or limitation pursuant to Rule 144, if the Company (i) shall
fail for any reason to satisfy the current public information requirement under Rule 144(c)
or (ii) has ever been an issuer described in Rule 1440 1)(1) or becomes an issuer in the
future, and the Company shall fail to satisfy any condition set forth in Rule 144{1)(2) (a
“Public Information Failure™ then, in addition to such Purchaser’s other available
remedies, the Company shall pay to a Purchaser, in cash, as partial liquidated damages and
not as a penalty, by reason of any such delay in or reduction of its ability to sell the
Securities, an amount in cash equal to two percent (2.0%) of the aggregate Subscription
Amount of such Purchaser’s Securities on the day of a Public Information Failure and on
every thirtieth (30" day (pro rated for periods totaling less than thirty days) thereafter until
the earlier of (a) the date such Public Information Failure is cured and (b) such time that
such public information is no longer required for the Purchasers to transfer the Underlying
Shares pursuant to Rule 144. The payments to which a Purchaser shall be entitled pursuant
to this Section 4.3(b) are referred to herein as “Public Information Failure
Pavments.” Public Information Failure Payments shall be paid on the earlier of (i) the last
day of the calendar month during which such Public Information Failure Payments are
incurred and (ii) the third (3™) Business Day after the event or failure giving rise to the
Public Information Failure Payments is cured. In the event the Company fails to make
Public Information Failure Payments in a timely manner, such Public Information Failure
Payments shall bear interest at the rate of 1.5% per month (prorated for partial months)
until paid in full. Nothing herein shall limit such Purchaser’s right to pursue actual damages
for the Public Information Failure, and such Purchaser shall have the right to pursue all
remedies available to it atlaw or in equity including, without limitation, a decree of specific
performance and/or injunctive relief.

4.4 Inteegration. The Company shall not sell, offer for sale or solicit offers to buy or
otherwise negotiate in respect of any security (as defined in Section 2 of the Securities Act) that
would be integrated with the offer or sale of the Securities in a manner that would recuire the
registration under the Securities Act of the sale of the Secunities or that would be integrated with
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the offer or sale of the Securities for purposes of the miles and regulations of any Trading Market
such that it would require shareholder approval pricor to the closing of such other transaction unless
shareholder approval 1s obtained before the closing of such subsequent transaction.

4.5  Conversion and Exercise Procedures. Each of the form of Notice of Conversion
included in the Certificate of Designation set forth the totality of the procedures required of the
Purchasers in order to convert the Preferred Stock. Without limiting the preceding sentences, no
ink-original Notice of Exercise or Notice of Conversion shall be required, nor shall any medallion
guarantee (or other type of guarantee or notarization) of any Notice of Exercise or Notice of
Conversion form be required in order to convert the Preferred Stock. No additional legal opinior,
other information or instructions shall be required of the Purchasers to convert their Preferred
Stock. The Company shall honor the conversions of the Preferred Stock and shall deliver
Underlying Shares in accordance with the terms, conditions and time periods set forth in the
Transaction Documents.

4.6 Securities Laws Disclosure; Publicity. The Company shall {a) by the Disclosure
Time, issue a press release disclosing the material terms of the transactions contemplated hereby,
and (b) file a Cwrrent Report on Form 8-K, including the Transaction Documents as exhibits
thereto, with the Commmission within the time required by the Exchange Act. From and after the
i1ssuance of such press release, the Company represents to the Purchasers that it shall have publicly
disclosed all matenal, non-public information delivered to any of the Purchasers by the Company
or any of its Subsidiaries, or any of their respective officers, directors, employees, Affiliates or
agents, including, without limitation, the Placement Agent, in connection with the transactions
contemplated by the Transaction Documents. In addition, effective upon the issuance of such press
release, the Company acknowledges and agrees that any and all confidentiality or similar
obligations under any agreement, whether written or oral, between the Company, any of its
Subsidiaries or any of their respective officers, directors, agents, emplovees, Affiliates or agents,
including, without limitation, the Placement Agent, on the one hand, and any of the Purchasers or
any of their Affiliates on the other hand, shall terminate and be of no further force or effect. The
Company understands and confirms that each Purchaser shall be relying on the foregoing covenant
in effecting transactions in securities of the Company. The Company and each Purchaser shall
consult with each other in issung any other press releases with respect to the transactions
contemplated hereby, and neither the Company nor any Purchaser shall issue any such press
release nor otherwise make any such public statement without the prior consent of the Company,
with respect to any press release of any Purchaser, or without the prior consent of each Purchaser,
with respect to any press release of the Company, which consent shall not unreasonably be
withheld or delayed, except if such disclosure is required by law, in which case the disclosing party
shall promptly provide the other party with prior notice of such public statement or
cormmunication. Notwithstanding the foregoing, the Company shall not publicly disclose the name
of any Purchaser, or include the name of any Purchaser in any filing with the Comimission or any
regulatory agency or Trading Market, without the prior written consent of such Purchaser, except
(a) as required by federal securities law in commection with (i) any registration statement
contemplated by the Registration Rights Agreement and (ii) the filing of final Transaction
Documents with the Commission and (b) to the extent such disclosure is required by law or Trading
Market regulations, in which case the Company shall provide the Purchasers with prior notice of
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such disclosure permitted under this clause (b) and reasonably cooperate with such Purchaser
regarding such disclosure.

4.7 Shareholder Rights Plan. No claim will be made or enforced by the Company or,
with the consent of the Company, any other Person, that any Purchaser is an “Acquiring Person™
under any control share acquisition, business combination, poison pill (including any distribution
under a rights agreement) or similar anti-takeover plan or arrangement in effect or hereafter
adopted by the Company, or that any Purchaser could be deemed to trigger the provisions of any
such plan or arrangement, by virfue of receiving Securities under the Transaction Documents or
under any other agreement between the Company and the Purchasers.

4.8 Non-Public Information. Except with respect to the material terms and conditions
ofthe transactions contemplated by the Transaction Doguments, which shall be disclosed pursuant
to Section 4.6, the Company covenants and agrees that neither if, nor any other Person acting on
its behalf will provide any Purchaser or its agents or counsel with any information that constitutes,
or the Company reasonably believes constitutes, material non-public information, unless prior
thereto such Purchaser shall have consented in writing to the receipt of such information and
agreed in writing with the Company to keep such information confidential. The Company
understands and confirms that each Purchaser shall be relving on the foregoing covenant in
effecting transactions in securities of the Company. To the extent that the Company, any of its
Subsidianes, or any of their respective officers, director, agents, emplovees or Affiliates delivers
any material, non-public information to a Purchaser without such Purchaser’s consent, the
Company hereby covenants and agrees that such Purchaser shall not have any duty of
confidentiality to the Company, any of ifs Subsidiaries, or any of their respective officers,
directors, emplovees, Affiliates or agents, including, without limitation, the Placement Agent, or
a duty to the Company, any of its Subsidiaries or any of their respective officers, directors,
employees, Affiliates or agents, including, without limitation, the Placement Agent, not to trade
on the basis of, such material, non-public information, provided that the Purchaser shall remain
subject to applicable law. To the extent that any notice provided pursuant to any Transaction
Document constitutes, or contains, material, non-public information regarding the Company or
any Subsidiaries, the Company shall sirnultaneously with the delivery of such notice file such
notice with the Commmission pursuant to a Current Report on Form 8-K. The Company understands
and confirms that each Purchaser shall be relying on the foregoing covenant in effecting
transactions in securities of the Company.

4.9  Use of Proceeds. The Company shall use the net proceeds from the sale of the
Securities hereunder for (a) first $50,000 for raimbursement of lead Purchaser’s legal fees and
expenses as directly by such Purchaser and (b) second to working capital purposes and shall not
use such proceeds: (1) for the satisfaction of any portion of the Company’s debt (other than payment
of trade payables in the ordinary course of the Company’s business and prior practices), (ii) for
the redemption of any Common Stock or Common Stock Equivalents, (iii) for the settlement of
any outstanding litigation or (iv) in violation of FCPA or OFAC regulations.

4,10  Indemnification of Purchasers. Subject to the provisions of this Section 4.10, the
Company will indemnify and hold each Purchaser and its directors, officers, shareholders,
members, partners, emplovees and agents (and any other Persons with a fiunctionally equivalent
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role of a Person holding such titles notwithstanding a lack of such title or any other title), each
Person who controls such Purchaser (within the meaning of Section 15 of the Securities Act and
Section 20 of the Exchange Act), and the directors, officers, shareholders, agents, members,
partners or employees (and any other Persons with a functionally equivalent role of a Person
holding such titles notwithstanding a lack of such title or any other tifle) of such controlling persons
{each, a “Purchaser Party™) harmless from any and all losses, liabilities, obligations, claims,
contingencies, damages, costs and expenses, including all judgments, amounts paid in settlements,
court costs and reasonable attorneys® fees and costs of investigation that any such Purchaser Party
may suffer or incur as a result of or relating to (a) any breach of any of the representations,
warranfies, covenants or agreements made by the Company in this Agreement or in the other
Transaction Documents or (b) any action instituted against the Purchaser Parties in any capacity,
or any of them or their respective Affiliates, by any stockholder of the Company who is not an
Affiliate of such Purchaser Party, with respect to any of the transactions contemplated by the
Transaction Documents (unless such action is solely based upon a material breach of such
Purchaser Party’s representations, warranties or covenants under the Transaction Documents or
any agreements or understandings such Purchaser Party may have with any such stockholder or
any violations by such Purchaser Party of state or federal securities laws or any conduct by such
Purchaser Party which is finally judicially determined to constitute frand, gross negligence or
willful misconduct. If any action shall be brought against any Purchaser Party in respect of which
indemnity may be sought pursuant to this Agreement, such Purchaser Party shall promptly notify
the Company in writing, and, the Company shall have the right to assume the defense thereof with
counsel of its own choosing reasonably acceptable to the Purchaser Party. Any Purchaser Party
shall have the night to employ separate counsel in any such action and participate in the defense
thereof, but the fees and expenses of such counsel shall be at the expense of such Purchaser Party
except to the extent that (i) the employment thereof has been specifically authorized by the
Company in writing, (ii) the Company has failed after a reasonable period of time to assume such
defense and to employ counsel or (iii) in such action there is, in the reasonable opinion of counsel
a material conflict on any material issue between the position of the Company and the position of
such Purchaser Party, in which case the Company shall be responsible for the reasonable fees and
expenses of no more than one such separate counsel. The Company will not be liable to any
Purchaser Party under this Agreement (v) for any settlement by a Purchaser Party effected without
the Company’s prior written consent, which shall not be unreasonably withheld or delayed; or (2)
to the extent, but only to the extent that a loss, claim, damage or liability is attributable to any
Purchaser Party’s breach of any of the representations, other Transaction Documents. The
indemnification required by this Section 4.10 shall be made by periodic payments of the amount
thereof during the course of the investigation or defense, as and when bills are received or are
incurred. The indemnity agreements contained herein shall be in addition to any cause of action
or similar right of any Purchaser Party against the Company or others and any liabilities the
Company may be subject to pursuant to law.

4.11 Reservation and Listine of Securities.

(a) The Company shall maintain a reserve of the Required Minimum from its
duly authorized shares of Common Stock for issuance pursuant to the Transaction
Documents in such amount as may then be required to fulfill its obligations in full under
the Transaction Documents.
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(by If, on any date, the number of authorized but unissued (and otherwise
unreserved) shares of Common Stock is less than 200% of (1) the Required Minimum on
such date, minus (i1) the number of shares of Common Stock previously issued pursuant to
the Transaction Documents, then the Board of Directors shall use commercially reascnable
efforts to amend the Company’s certificate or articles of incorporation to increase the
number of authorized but unissued shares of Common Stock to at least 130% of the
Required Minimmun at such time (minus the number of shares of Common Stock previously
issued pursuant to the Transaction Documents), as soon as possible and in any event not
later than the 75 day after such date, provided that the Company will not be required at
any time to authorize a number of shares of Common Stock greater than the masximum
remaining number of shares of Common Stock that could possibly be issued after such
time pursuant to the Transaction Documents.

(c) The Company shall, if applicable: (i} in the time and manner required by
the principal Trading Market, prepare and file with such Trading Market an additional
shares listing application covering a number of shares of Common Stock at least equal to
the Required Minimum on the date of such application, (ii) take all steps necessary to cause
such shares of Common Stock to be approved for listing or quotation on such Trading
Market as soon as possible thereafter, (iii) provide to the Purchasers evidence of such
listing or quotation and (1v) maintain the listing or quotation of such Common Stock on
any date at least equal to the Required Minimum on such date on such Trading Market or
another Trading Market. The Company agrees to maintain the eligibility of the Common
Stock for electronic transfer through the Depository Trust Company or another established
clearing corporation, including, without limitation, by timely payment of fees to the
Depository Trust Company or such other established clearing corporation in cormection
with such electromic transfer.

412 [RESERVED]

413  Subsequent Equity Sales.

(a) From the date hereof mntil 60 days after the date hereof, neither the
Company not any Subsidiary shall issue, enter into any agreement to issue or amounce the
issuance or proposed issuance of any shares of Common Stock or Common Stock
Equivalents or (i1} file any registration statement or any amendment or supplement thereto,
in each case other than as contemplated pursuant to the Registration Rights Agreement.

(b} Notwithstanding the foregoing, this Section 4.13 shall not apply in respect
of an Exempt Issuance, except that no Variable Rate Transaction shall be an Exempt
[ssuance.

4.14  Certain Transactions and Confidentiality. Each Purchaser, severally and not jointly
with the other Purchasers, covenants that neither it, nor any Affiliate acting on its behalf or
pursuant to any understanding with it will execute any purchases or sales, including Short Sales,
of any of the Company’s securities during the period commencing with the execution of this
Agreement and ending at such time that the transactions contemplated by this Agreement are first
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publicly announced pursuant to the initial press release as described in Section 4.6. Each
Purchaser, severally and not jointly with the other Purchasers, covenants that until such time as
the transactions contemplated by this Agreement are publicly disclosed by the Company pursuant
to the initial press release as described in Section 4.6, such Purchaser will maintain the
confidentiality of the existence and terms of this transaction and the information included in the
Disclosure Schedules (other than as disclosed to its legal and other representatives).
Notwithstanding the foregoing, and notwithstanding anything contained in this Agresment to the
contrary, the Company expressly acknowledges and agrees that (i) no Purchaser makes any
representation, warranty or covenant hereby that 1t will not engage in effecting transactions in any
securities of the Company after the time that the transactions contemplated by this Agreement are
first publicly anmounced pursuant to the inifial press release as described in Section 4.6, (ii) no
Purchaser shall be restricted or prohibited from effecting any transactions in any securities of the
Company in accordance with applicable securities laws from and after the time that the transactions
contemplated by this Agreement are first publicly announced pursuant to the imtial press release
as described in Section 4.6 and (iii) no Purchaser shall have any duty of confidentiality or duty not
to frade in the securnties of the Company to the Company, any of its Subsidiaries, or any of their
respective officers, directors, employees, Affiliates or agent, including, without limitation, the
Placement Agent after the issuance of the imitial press release as described in Section
4.6. Notwithstanding the foregoing, in the case of a Purchaser that is a multi-managed investment
vehicle whereby separate portfolio managers manage separate portions of such Purchaser’s assets
and the portfolio managers have no direct knowledge of the investent decisions made by the
portfolic managers managing other portions of such Purchaser’s assets, the covenant set forth
above shall only apply with respect to the portion of assets managed by the portfolio manager that
made the investment decision to purchase the Securities covered by this Agreement.

4.15 Form D: Blue Skv Filings. The Company agrees to timely file a Form D with
respect to the Securities as required under Regulation D and to provide a copy thereof, promptly
upon request of any Purchaser. The Company shall take such action as the Company shall
reasonably determine is necessary in order to obtain an exemption for, or to qualify the Securities
for, sale to the Purchasers at the Closing under applicable securities or “Blue Sky™ laws of the
states of the United States, and shall provide evidence of such actions promptly upon request of
any Purchaser.

4.16  Additional Shares of Preferred Stock. In the even that the Company does not file
the Registration Staterment for all of the shares of Preferred Stock held by the Purchasers on or
before the 10" calendar day following the date hereof, the Company shall issue to the Purchasers,
for each share of Preferred Stock issued hereunder, an additional share of Preferred Stock for no
additional consideration. Such delivery shall be made (or entered in book-entry with the Transfer
Agent) within 3 Trading Days of such falure or the Purchasers shall receive an additional 0.10
shares of Preferred Stock for each Trading Day thereafter until properly recorded.

ARTICLE V.
MISCELLANEOUS

5.1 Termination. This Agreement may be terminated by any Purchaser, as to such
Purchaser’s obligations hereunder only and without any effect whatscever on the obligations
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between the Company and the other Purchasers, by written notice to the other parties, if the Closing
has not been consummated on or before the fifth (5") Trading Day following the date hereof’
provided, however, that no such termination will affect the right of any party to sue for any breach
by any other party (or parties).

52  Fees and Expenses. At the Closing, the Company has agreed to reimburse the
Purchasers the non-accountable sum of $50,000 for its legal fees and expenses. Except as
expressly set forth in the Transaction Documents to the contrary, each party shall pay the fees and
expenses of its advisers, counsel, accountants and other experts, if any, and all other expenses
mcurred by such party incident to the negotiation, preparation, execution, delivery and
performance of this Agreement. The Company shall pay all Transfer Agent fees (including,
without limitation, any fees required for same-day processing of any instruction letter delivered by
the Company and any conversion or exercise notice delivered by a Purchaser), stamp taxes and
other taxes and duties levied in connection with the delivery of any Securities to the Purchasers.

5.3 Entire Agreement. The Transaction Documents, together with the exhibits and
schedules thereto, contain the entire understanding of the parties with respect to the subject matter
hereof and thereof and supersede all prior agreements and understandings, oral or written, with
respect to such matters, which the parties acknowledge have been merged into such documents,

exhibits and schedules.

5.4  Notices. Any and all notices or other communications or deliveries required or
permitted to be provided hereunder shall be in writing and shall be deemed given and effective on
the earliest of' (&) the time of transmission, if such notice or communication is delivered via email
attachment at the e-mail address as set forth on the signature pages attached hereto at or prior to
5:30 pm. (New York City time) on a Trading Day, (b) the next Trading Day after the time of
transmission, if such notice or communication is delivered via email attachment at the e-mail
address as set forth on the signature pages attached hereto on a day that 1s not a Trading Day or
later than 5:30 p.m. (New York City time) on any Trading Day, (c) the second (2°%) Trading Day
following the date of mailing, 1f sent by U.S. nationally recognized overnight courier service or
(d) upon actual receipt by the party to whom such notice is required to be given. The address for
such notices and communications shall be as set forth on the signature pages attached hereto,

5.5 Amendments: Waivers. No provision of this Agreement may be waived, modified,
supplemented or amended except in a written instrument signed, in the case of an amendment, by
the Company and Purchasers which purchased at least 50.1% in interest of the Preferred Stock
based on the initial Subscription Amounts hereunder (or, prior to the Closing, the Company and
each Purchaser) or, in the case of a waiver, by the party against whom enforcement of any such
walved provision 1s sought, provided that if any amendment, modification or waiver
disproportionately and adversely impacts a Purchaser (or group of Purchasers), the consent of such
disproportionately impacted Purchaser (or group of Purchasers) shall also be required. No waiver
of any default with respect to any provision, condition or requirement of this Agreement shall be
deemed to be a continming waiver in the future or a waiver of any subsequent default or a waiver
of any other provision, condition or requirement hereof, nor shall any delay or omission of any
party fo exercise any right hersunder in any manner impair the exercise of any such right. Any
proposed amendment or wairver that disproportionatelv, materially and adversely affects the nights
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and obligations of any Purchaser relative to the comparable rights and obligations of the other
Purchasers shall require the prior written consent of such adversely affected Purchaser. Any
amendment effected in accordance with this Section 5.5 shall be binding upon each Purchaser and
holder of Securities and the Company.

5.6  Headings. The headings herein are for convenience only, do not constitute a part
of this Agreement and shall not be deemed to limit or affect any of the provisions hereof.

5.7  BSuccessors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties and their successors and permitted assigns. The Company may not assign
this Agreement or any rights or obligations hereunder without the prior written consent of each
Purchaser (other than by merger). Any Purchaser may assign any or all of its rights under this
Agreement to any Person to whom such Purchaser assigns or transfers any Securities, provided
that such transferee agrees in writing to be bound, with respect to the transferred Securities, by the
provisions of the Transaction Documents that apply to the “Purchasers.”

58  No Third-Party Beneficiaries. This Agreement is intended for the benefit of the
parties hereto and their respective successors and permitted assigns and is not for the benefit of,
nor may any provision hereof be enforced by, any other Person, except as otherwise set forth in
Section 4.10 and this Section 5.8.

59  Govermning Law. All questions concerning the construction, validity, enforcement
and interpretation of the Transaction Documents shall be governed by and construed and enforced
in accordance with the internal laws of the State of New York, without regard to the principles of
conflicts of law thersof  Each party agrees that all legal Procesdings concerning the
interpretations, enforcement and defense of the transactions contemplated by this Agreement and
any other Transaction Documents (whether brought against a party hereto or its respective
affiliates, directors, officers, shareholders, partners, members, employees or agents) shall be
commenced exclusively in the state and faderal courts sitting in the City of New York. Each party
hereby irmrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in
the City of New York, Borough of Manhattan for the adjudication of any dispute hereunder or in
connection herewith or with any transaction contemplated hereby or discussed herein {including
with respect to the enforcement of any of the Transaction Documents), and hereby irrevocably
walves, and agress not to assert in any Action or Proceeding, any claim that it is not personally
subject to the jurisdiction of any such court, that such Action or Proceeding is improper or is an
inconvenient venue for such Proceeding. Each party hereby irrevocably waives personal service
of process and consents to process being served in any such Action or Proceeding by mailing a
copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to
such party at the address in effect for notices to 1t under this Agreement and agrees that such service
shall constitute good and sufficient service of process and notice thereof. Nothing contained herein
shall be deemed to limit in any way any right fo serve process in any other manner permitted by
law  If any party shall commence an Action or Proceeding to enforce any provisions of the
Transaction Documents, then, in addition to the obligations of the Company under Section 4.10,
the prevailing party in such Action or Proceeding shall be reimbursed by the non-prevailing party
for its reasonable attorneys® fees and other costs and expenses incurred with the investigation,
preparation and prosecution of such Action or Proceeding.

35




Docusign Envelope 1D 54833 73F-ATE3-440C-BY30-E1C414550802

5.10 Survival The representations and warranties contained herein shall survive the
Closing and the delivery of the Securities.

511 Execution. This Agreement may be executed in two or more counterparts, all of
which when taken together shall be considered one and the same agreement and shall become
effective when counterparts have been signed by each party and delivered to each other party, it
being understood that the parties need not sign the same counterpart. Inthe eventthat any signature
is delivered by e-mail delivery of a “ pdf” format data file, such signature shall create a valid and
binding obligation of the party executing (or on whose behalf such signature is executed) with the
sarne force and effect as ifsuch “ pdf” signature page were an original thereof.

5.12  Severability. If any term, provision, covenant or restricion of this Agreement 1s
held by a court of campetent jurisdietion to be invalid, illegal, void or unenforceable, the remainder
of the terms, provisions, covenants and restrictions set forth herein shall remain in full force and
effect and shall in no way be affected, impaired or invalidated, and the parties hereto shall use their
commercially reasonable efforts to find and employ an alternative means to achieve the same or
substantially the same result as that contemplated by such term, provision, covenant or restriction
It is hereby stipulated and declared to be the intention of the parties that they would have executed
the remaimng terms, provisions, covenants and restrictions without including any of such that may
be hereafter declared invalid, illegal, void or unenforceable.

5.13 Rescission and Withdrawal Right Notwithstanding anything to the contrary
contained in (and without limiting any similar provisions of) any of the other Transaction
Documents, whenever any Purchaser exercises a right, election, demand or option under a
Transaction Document and the Company does not timely perform its related obligations within the
periods therein provided, then such Purchaser may rescind or withdraw, inits sole discretion from
time to time upon written notice to the Company, any relevant notice, demand or election in whole
or in part without prejudice to its future actions and nghts.

5.14 Replacement of Secunties. If any certificate or instrument ewvidencing any
Securities is mutilated, lost, stolen or destroved, the Company shall issue or cause to be issued in
exchange and substitution for and upon cancellation thereof (in the case of mutilation), or in lieu
of and substitution therefor, a new certificate or instrument, but only upon receipt of evidence
reasonably satisfactory to the Company of such loss, theft or destruction. The applicant for a new
certificate or instrument under such circumstances shall also pay any reasonable third-party costs
(ineluding customary indemnity) associated with the issuance of such replacement Securities.

5.15 Remedies. In addition to being entitled to exercise all rights providad hersin or
granted by law, including recovery of damages, each of the Purchasers and the Company will be
entitled to specific performance under the Transaction Documents. The parties agree that
monatary damages may not be adequate compensation for any loss incurred by reason of any
breach of obligations contained in the Transaction Documents and hereby agree to waive and not
to assert in any Action for specific performance of any such obligation the defense that a remedy
at law would be adequate.
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5.16 Pavment Set Aside. To the extent that the Company makes a payment or payments
to any Purchaser pursuant to any Transaction Document or a Purchaser enforces or exercises its
rights thereunder, and such payment or payments or the proceeds of such enforcement or exercise
or any part thereof are subsequently invalidated, declared to be fraudulent or preferential, set aside,
recovered from, disgorged by or are required to be refunded, repaid or otherwise restored to the
Company, a trustee, receiver or any other Person under any law (including, without limitation, any
bankruptey law, state or federal law, common law or equitable cause of action), then to the extent
of any such restoration the obligation or part thereof originally intended to be satisfied shall be
revived and continued in full force and effect as if such payment had not been made or such
enforcement or setoff had not oceurred.

519 Liqudated Damages. The Company’s obligations to pay any partial hqudated
damages or other amounts owing under the Transaction Documents is a contimuing obligation of
the Company and shall not terminate until all unpaid partial liquidated damages and other amounts
have been paid notwithstanding the fact that the instrument or security pursuant to which such
partial liquidated damages or other amounts are due and pavable shall have been canceled.

5.20  Saturdavs. Sundavs, Holidavs, ete.  If the last or appointed day for the taking of
any action or the expiration of any right required or granted herein shall not be a Business Day,
then such action may be taken or such right may be exercised on the next succesding Business
Day.

5.21 Construction. The parties agree that each of them and/or their respective counsel
have reviewed and had an opportunity to revise the Transaction Docurnents and, therefore, the
normal rule of construction to the effect that any ambiguities are to be resolved against the drafting
party shall not be employed in the interpretation of the Transaction Documents or any amendments
thereto. In addition, each and every reference to share prices and shares of Comumon Stock in any
Transaction Document shall be subject to adjustment for reverse and forward stock splits, stock
dividends, stock combinations and other similar transactions of the Common Stock that occur after
the date of this Agreement.

522 WAIVER OF JURY TRIAL. IN ANY ACTION, SUIT, OR PROCEEDING
IN ANY JURISDICTION BROUGHT BY ANY PARTY AGAINST ANY OTHER PARTY,
THE PARTIES EACH KNOWINGLY AND INTENTIONALLY, TO THE GREATEST
EXTENT PERMITTED BY APPLICABLE LAW, HEREBY ABSOLUTELY,
UNCONDITIONALLY, IRREVOCABLY AND EXPRESSLY WAIVES FOREVER
TRIAL BY JURY.

(Stgnature Pages Follow)
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IN WITNESS WHEREOQF, the parties hereto have caused this Securities Purchase
Agreement to be duly executed by their respective authorized signafories as of the date first

indicated above.
FOXO0O TECHNOLOGIES INC. Address for Notice:
g)‘ 4
Sgpiun joser— .
By £ ) Email .
Name: Seamus Lagan slagan(@foxotechnologies.com
Title: CEO

With a copy to {(which shall not constifute notice):

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGE FOR PURCHASER FOLLOWS]
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[PURCHASER SIGNATURE PAGES TO FOXO SECURITIES PURCHASE AGREEMENT)]

IN WITNESS WHEREOQF, the undersigned have caused this Securities Purchase
Agreement to be duly executed by their respective authorized signatories as of the date first
indicated above.

Name of Purchaser:  Sabbv Volatility Warrant Master Fund, Ltd.

DecuSigned by:
Signature of Authorized Signatory of Purchaser: =
=
\‘52.533.7001 EFD4BS..

Name of Authorized Signatory: Robert Grundstein

Title of Authorized Signatory:  COO of Purchaser’s Investment Manager

Email Address of Authorized Signatory:  rgmundsteini@sabbymanagement.com

Address for Notice to Purchaser: ¢/o Sabby Management, LLC, 7012 Fisher Island Dr., Miami Beach
33109

Address for Delivery of Secunties to Purchaser {(if not same as address for notice):;

Atti: Client Settlement, Wedbush Securities, 1000 Wilshire Blvd Ste 850

Los Angeles , CA 90017, Please include account name and number for deposit, Sabby Volatility
Warrant Master Fund LTD 71793754

Subscription Amount: § e e

550 @ 31000 per share
Shares of Preferred Stock: P

Bengficial Ownership Blocker O 4.99% or 33 9.99%

EIN Number: 98-1017380

[SIGNATURE PAGES CONTINUE]
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SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement (this “Agreement™) is dated as of May 19, 2025
between Foxo Technologies Inc., a Delaware corporation (the “Company™), and each purchaser
identified on the signature pages hereto (each, including its successors and assigns, a “Purchaser”
and collectively, the “Purchasers™).

WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant
to Section 4(a)(2) of the Securities Act (as defined below), and Rule 506 promulgated thereunder,
the Company desires to issue and sell to each Purchaser, and each Purchaser, severally and not
jointly, desires to purchase from the Company, securities of the Company as more fully deseribed
in this Agreement.

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this
Agreement, and for other good and valuable consideration the receipt and adequacy of which are
hereby acknowledged, the Company and each Purchaser agree as follows:

ARTICLE L
DEFINITIONS

1.1 Definitions. In addition to the terms defined elsewhere in this Agreement: (a)
capitalized terms that are not otherwise defined herein have the meanings given to such terms in
the Certificate of Designation (as defined herein), and (b) the following terms have the meanings
set forth in this Section 1.1:

“Action” shall have the meaning ascribed to such term in Section 3.1(7).
“Affiliate™ means any Person that, directly or indirectly through one or more

intermediaries, contrals or is controlled by or is under common control with a Person, as
such terms are used in and construed under Rule 405 under the Securities Act.

“Board of Directors™ means the board of directors of the Company.

“Business Day” means any day other than Saturday, Sunday or other day on which
commercial banks in The City of New York are authorized or required by law to remain
closed.

“Certificate of Designation™ means the Certificate of Designation filed prior to the
date hereof by the Company with the Secretary of State of Delaware.

“Closing™ means the closing of the purchase and sale of the Securntties pursuant to
Section 2.1.

“Closing Date™ means the Trading Day on which all of the Transaction Documents
have been executed and deliverad by the applicable parties thereto, and all conditions
precedent to (1) the Purchasers’ obligations to pay the Subscription Amount and (i1) the
Company’s obligations to deliver the Securities, in each case, have been satisfied or
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waived.
“Commission” means the United States Securities and Exchange Commission.

“Common Stock™ means the commeon stock of the Company, par value $0.0001 per
share, and any other class of securities into which such securities may hereafter be
reclassified or changed.

“Common_Stock Equivalents” means any securities of the Company or the
Subsidiaries which would entitle the holder thereof to acquire at any time Common Stock,
including, without limitation, any debt, preferred stock, right, option, warrant or other
instrument that is at any time convertible into or exercisable or exchangeable for, or
otherwise entitles the holder thereof to receive, Common Stock.

“Conversion Price” shall have the meaning ascribed to such term in the Certificate
of Designation.

“Conversion Shares” shall have the meaning ascribed to such term in the Certificate
of Designation.

“Disclosure Schedules™ shall have the meaning ascribed to such term in Section
3.1

“Disclosure Time™ means, (1) if this Agreement 1s signed on a day that 1s not a
Trading Day or after 9:00 a.m. (New York City time) and before midnight (New York City
time) on any Trading Day, 9:01 am. (New York City time) on the Trading Day
immediately following the date hereof, and (ii) if this Agreement is signed between
midnight (New York City time) and 2:00 a.m. (New York City time) on any Trading Day,
no later than 9:01 a.m. (New York City time) on the date hereof.

“Effective Date™ means the earliest of the date that (a) the initial Registration
Statement has been declared effective by the Commission, (b) all of the Underlying Shares
have been sold pursuant to Rule 144 or may be sold pursuant to Rule 144 without the
requirement for the Company to be in compliance with the current public information
required under Rule 144 and without volume or manner-of-sale restrictions, (¢) following
the one year anniversary of the Closing Date provided that a holder of Underlying Shares
is not an Affiliate of the Company, or (d) all of the Underlving Shares may be sold pursuant
to an exemption from registration under Section 4(a)(1) of the Securities Act without
volume or mammner-of-sale restrictions and Company counsel has delivered to such holders
a standing written unqualified opinion that resales may then be made by such holders of
the Underlving Shares pursuant to such exemption which opinion shall be in form and
substance reasonably acceptable to such holders.

“EGS” means Ellenoff Grossman & Schole LLP, with offices located at 1345
Avenue of the Americas, New York, New York 10105-0302.

“Evaluation Date™ shall have the meaning ascribed to such term in Section 3.1(s).
2




“Exchange Act™ means the Securities Exchange Act of 1934, as amended, and the
rules and regulations promulgated thereunder.

“Exempt Issnance™ means the issuance of (a) shares of Common Stock or options
to emplovees, officers or directors of the Company pursuant to any stock or option plan
duly adopted for such purpose, by a majority of the non-emplovee members of the Board
of Directors or a majority of the members of a committee of non-employee directors
established for such purpose for services rendered to the Company, (b) securities upon the
exercise or exchange of or conversion of any Securities 1ssued hereunder, warrants to the
Placement Agent in connection with the fransactions pursuant to this Agreement and any
securities upon exercise of warrants to the Placement Agent and/or other securities
exercisable or exchangeable for or convertible into shares of Cormmon Stock issued and
outstanding on the date of this Agreement, provided that such securities have not bean
amended since the date of this Agreement to increase the mumber of such securities or to
decrease the exercise price, exchange price or conversion price of such securities {other
than in connection with stock splits or combinations) or to extend the term of such
securities, and (c) securities issued pursuant to acquisitions or strategic transactions
approved by a majority of the disinterested directors of the Company, provided that such
securities are issued as “restricted securities™ (as defined in Rule 144) and carry no
registration rights that require or permit the filing of any registration statement in
comnection therewith during the prohibition period in Section 4.12(a) herein, and provided
that any such issuance shall only be to a Person (or to the equityholders of a Person) which
is, itself or through its subsidiaries, an operating company or an owner of an asset in a
business synergistic with the business of the Company and shall provide to the Company
additional benefits in addition to the investment of funds, but shall not include a transaction
in which the Company is issuing securities primarily for the purpose of raising capital or
to an enfity whose primary business is investing in securities.

“FCPA™ means the Foreign Corrupt Practices Act of 1977, as amended.
“GAAP” shall have the meaning ascribed to such term in Section 3.1(h).
“Indebtedness™ shall have the meaning ascribed to such term in Section 3.1(bb}.

“Intellectual Property Rights™ shall have the meaning ascribed to such term in
Section 3.1{0).

“Legend Removal Date™ shall have the meaning ascribed to such term in Section
4.1(c).

“Liens” means a lien, charge, pledge, security interest, encumbrance, right of first
refusal, preemptive right or other restriction.




“Material Adverse Effect™ shall have the meaning assigned to such term in Section
3.1(b).

“Material Permits™ shall have the meaning ascribed to such term in Section 3.1{n).
“Maximum Rate™ shall have the meaning ascribed to such term in Section 5.17.

“Person” means an individual or corporation, partnership, trust, incorporated or
unincorporated association, joint venture, limited liability company, joint stock company,
govermment (or an agency or subdivision thereof) or other entity of any kind.

“Preferred Stock™ means the up to 550 shares of the Company’s Series A
Convertible Preferrad Stock issued hereunder having the rights, preferences and privileges
set forth in the Certificate of Designation.

“Proceeding™ means an action, claim, swt, investigation or proceeding (including,
without limitation, an informal investigation or partial proceeding, such as a deposition),
whether commenced or threatened.

“Public Information Failure™ shall have the meaning ascribed fo such term in
Section 4.3(b).

“Public Information Failure Pavinents™ shall have the meaning ascribed to such
term in Section 4.3(b).

“Purchaser Party™ shall have the meaning ascribed to such term in Section 4.10.

“Registration Rights Agreement” means the Registration Rights Agreement dated
as of April 4, 2025, by and among the Company and the Purchaser, which Registration
Rights Agreement covers the obligations of the Company to file the resale of the
Underlying Shares issuable upon conversion of the Preferred Stoek issuable hereunder.

“Registration Statement™ means a registration statement meeting the requirements
set forth in the Registration Rights Agreement and covering the resale of the Underlying
Shares by each Purchaser as provided for in the Registration Rights Agresment.

“Required Approvals™ shall have the meaming ascribed to such term in Section

3.1(e).

“Required Minimuum™ means, as of any date, the maximum aggregate number of
shares of Common Stock then issued or potentially issuable in the fuhwe pursuant to the
Transaction Documents, including any Underlying Shares 1ssuable upon conversion in full
of all shares of Preferred Stock, ignoring any conversion limits set forth therein.

“Rule 144™ means Rule 144 promulgated by the Commission pursuant to the
Securities Act, as such Rule may be amended or interpretad from time to time, or any
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sirmilar rule or regulation hereafter adopted by the Commmission having substantially the
same purpose and effect as such Rule.

“Rule 424™ means Rule 424 promulgated by the Commission pursuant to the
Securities Act, as such Rule may be amended or interpreted from time to time, or any
similar rule or regulation hereafter adopted by the Commission having substantially the
same purpose and effect as such Rule,

“SEC Reports™ shall have the meaning ascribed to such term in Section 3.1(h).
“Securities” means the Preferred Stock and the Underlying Shares.

“Securities Act”™ means the Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder.

“Short Sales™ means all “short sales™ as defined in Rule 200 of Regulation SHO
under the Exchange Act (but shall not be deemed to include locating and/or borrowing
shares of Common Stock).

“Stated Value™ means $1,000 per share of Preferred Stock.

“Subseription Amount™ shall mean, as to each Purchaser, the aggregate amount to
be paid for the Preferred Stock purchased hereunder as specified below such Purchaser’s
name on the signature page of this Agreement and next to the heading “Subscription
Amount,” in United States dollars and in immediatel y available funds.

“Subsidiary”™ means any subsidiary of the Company as set forth on Schedule 3.1(a)
and shall, where applicable, also include any direct or indirect subsidiary of the Company
formed or acquured after the date hereof.

“Trading Dayv™ means a day on which the principal Trading Market is open for
trading.

“Trading Market” means any of the following markets or exchanges on which the
Common Stock is listed or quoted for trading on the date in question: the NYSE American,
the Nasdaqg Capital Market, the Nasdaq Global Market, the Nasdaq Global Select Market,
the New York Stock Exchange, the Pink Open Market, OTCQB or the OTCQX (or any
successors to any of the foregoing).

“Transaction Documents™ means this Agreement, the Certificate of Designation,
all exhibits and schedules thereto and hereto and any other documents or agreements
executed in connection with the transactions contemplated hersunder.

“Transfer Agent” means the current transfer agent of the Company and any
successor transfer agent of the Company.
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“Underlying Shares™ means the shares of Common Stock issued and issuable upon
COMNVETSION.

“VWAP” means, for any date, the price determined by the first of the following
clauses that applies: (a) if the Commoen Stock is then listed or quoted on a Trading Market,
the daily volume weighted average price of the Commeon Stock for such date (or the nearest
preceding date) on the Trading Market on which the Commen Stock is then listed or guoted
as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. (New York City
time) to 4:02 p.m. (New York City ime)), (b) if OTCQB Venture Market (“OTCQB™) or
OTCQX Best Market (“OTCX™) is not a Trading Market, the volume weighted average
price of the Common Stock for such date (or the nearest preceding date) on OTCQB or
OTCQX as applicable, (¢) if the Common Stock is not then listed or quoted for trading on
OTCQB or OTCQX and if prices for the Common Stock are then repeorted on the Pink
Open Market (“Pink Market™) operated by OTC Markets, Inc. (or a similar organization or
agency succeeding to its functions of reporting prices), the most recent bid price per share
of the Common Stock so reported, or (d) in all other cases, the fair market value of a share
of Commeon Stock as determined by an independent appraiser selected in good faith by the
Purchasers of a majority in interest of the Securities then outstanding and reasonably
acceptable to the Company, the fees and expenses of which shall be paid by the Company.

ARTICLE IL
PURCHASE AND SALE

2.1 Closing. Onthe Closing Date, upon the terms and subject to the conditions set forth
herein, substantially concurrent with the execution and delivery of this Agreement by the parties
hereto, the Company agrees to sell, and the Purchasers, severally and not jointly, agree to purchase,
up to an aggregate of $550,000 of shares of Preferred Stock with an aggregate Stated Value equal
to $550,000. The aggregate number of shares of Preferred Stock sold hersunder shall be 550.
Each Purchaser shall deliver to the Company, via wire transfer or a certified check, immediately
available funds equal to such Purchasers Subscription Amount and the Company shall deliver to
each Purchaser its respactive shares of Preferred Stock as determined pursuant to Section 2.2(a),
and the Company and each Purchaser shall deliver the other items set forth in Section 2.2
deliverable at the Closing. Upon satisfaction of the covenants and conditions set forth in Sections
2.2 and 2.3, the Closing shall occur at the offices of EGS or such other location as the parties shall
mutually agree and take place remotely by electronic transfer of the Closing documentation.

2.2 Deliveries.

(a) On or prior to the Closing Date, the Company shall deliver or cause to be
delivered to each Purchaser the following:

(1) this Agreement duly executed by the Company; and

(i)  a certificate evidencing a number of shares of Preferred Stock equal
to such Purchaser’s Subscription Amount times one (1) divided by the Stated Value,
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registered in the name of such Purchaser.

{b) On or prior to the Closing Date, each Purchaser shall deliver or cause to be
delivered to the Company the following:

(i) this Agreement duly executed by such Purchaser; and

(i1)  such Purchaser’s Subscription Amount by wire transfer to the
account specified in writing by the Company.

23 Closing Conditions.

(a) The obligations of the Company hereunder in connection with the Closing
are subject to the following conditions being met:

(1) the accuracy in all material respects (or, to the extent representations
or warranties are qualified by materiality, in all respects) on the Closing Date of the
representations and warranties of the Purchasers contained herein (unless as of a
specific date therein in which case they shall be accurate in all material respects (or,
to the extent representations or warranties are qualified by materiality, in all
respects) as of such date);

(ii)  all obligations, covenants and agreements of each Purchaser
required to be performed at or prior to the Closing Date shall have been performed,
and

()  the delivery by each Purchaser of the items set forthin Section 2.2(b)
of this Agreement.

{(b)  The respective obligations of the Purchasers hereunder in connection with
the Closing are subject to the following conditions being met;

i) the accuracy in all material respects (or, to the extent representations
or warranties are qualified by materiality or Material Adverse Effect, in all respects)
when made and on the Closing Date of the representations and warranties of the
Company contained herein (unless as of a specific date therein in which case they
shall be acecurate in all material respects or, to the extent representations or
warranties are qualified by materiality or Material Adverse Effect, in all respects)
as of such date);

(1) all obligations, covenants and agreements of the Company required
to be performed at or prior to the Closing Date shall have been performed;

(ili)  the delivery by the Company of the iterns set forth in Section 2 .2{a)
of this Agreement;

(iv)  there shall have been no Material Adverse Effect with respect to the
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Company; and

(v} from the date hereof to the Closing Date, trading in the Common
Stock shall not have been suspended by the Commission or the Company’s
principal Trading Market and, at any time prior to the Closing Date, trading in
securities generally as reported by Bloomberg L.P. shall not have been suspended
or limited, or minimum prices shall not have been established on securities whose
trades are reported by such service, or on any Trading Market, nor shall a banking
moratorivin have been declared either by the United States or New York State
authorities nor shall there have occurred any material outbreak or escalation of
hostilities or other national or international calamity of such magnitude in its effect
on, or any material adverse change in, any financial market which, in each case, in
the reasonable judgment of such Purchaser, makes it impracticable or inadvisable
to purchase the Securities at the Closing.

ARTICLE IIIL
REPRESENTATIONS AND WARRANTIES

31  Representations and Warranties of the Company. Except as set forth in the
Disclosure Schedules, which Disclosure Schedules shall be deemed a part hereof and shall quality
any representation or otherwise made herein to the extent of the disclosure contained in the
corresponding section of the Disclosure Schedules, the Company hereby makes the following
representations and warranties to each Purchaser:

(a) Subsidiaries. All of the direct and indirect subsidiaries of the Company are
set forth on Schedule 3.1{a). The Company owns, directly or indirectly, all of the capital
stock or other equity interests of each Subsidiary free and clear of any Liens, and all of the
1ssued and outstanding shares of capital stock of each Subsidiary are validly issued and are
fully paid, non-assessable and free of preemptive and similar rights to subscribe for or
purchase securities. If the Company has no subsidiaries, all other references to the
Subsidiaries or any of them in the Transaction Documents shall be disregarded.

() Organization and Qualification. The Company and each of the Subsidiaries
1s an entity duly incorporated or otherwise organized, validly existing and in good standing
under the laws of the jurisdiction of its incorporation or organization, with the requisite
power and authority to own and use its properties and assets and to carry on its business as
currently conducted. Neither the Company nor any Subsidiary is in violation nor default
of any of the provisions of its respective certificate or articles of incorporation, bylaws or
other organizational or charter documents. Each of the Company and the Subsidiaries is
duly qualified to conduet business and 1s in good standing as a foreign corporation or other
enfity in each jurisdiction in which the nature of the business conducted or property owned
by 1t makes such qualification necessary, except where the faillure to be so qualified or in
good standing, as the case may be, could not have or reasonably be expected to result in:
(i) a material adverse effect on the legality, validity or enforceability of any Transaction
Document, (i) a material adverse effect on the results of operations, assets, business,
prospects or condition (financial or otherwise) of the Company and the Subsidiaries, taken
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as a whole, or (iii) a material adverse effect on the Company’s ability to perform in any
material respect on a timely basis its obligations under any Transaction Document (any of
(1), () or (11), a “Material Adverse Effect™) and no Proceeding has been instituted in any
such jurisdiction revoking, limiting or curtailing or seeking to revoke, limit or curtail such
power and authority or qualification.

{c) Authorization, Enforcement. The Company has the requisite corporate
power and authority to enter into and to consummate the transactions contemplated by this
Agreement and each of the other Transaction Documents and otherwise to carry out its
obligations hereunder and thereunder. The execution and delivery of this Agreement and
cach of the other Transaction Documents by the Company and the consummation by it of
the fransactions contemplated hereby and thereby have been duly authonzed by all
necessary action on the part of the Company and no further action is required by the
Company, the Board of Directors or the Company’s stockholders in connection herewith
or therewith other than in connection with the Required Approvals. This Agreement and
2ach other Transaction Document to which it is a party has been {or upon delivery will
have been) duly executed by the Company and, when delivered in accordance with the
terms hereof and thereof, will constitute the valid and binding obligation of the Company
enforceable against the Company in accordance with its terms, except (1) as limited by
general equitable principles and applicable bankruptcy, insolvency, reorganization,
moratorium and other laws of general application affecting enforcement of creditors” rights
generally, (i) as limited by laws relating to the availability of specific performance,
injunctive relief or other equitable remedies and (iii) insofar as indemnification and
contribution provisions may be limited by applicable law.

(d)  NoConflicts. The execution, delivery and performance by the Company of
this Agreement and the other Transaction Documents to which it is a party, the issuance
and sale of the Secunties and the consummation by it of the transactions contemplated
hereby and thereby do not and will not (i} conflict with or violate any provision of the
Company’s or any Subsidiary’s certificate or articles of incorporation, bylaws or other
organizational or charter documents, or (ii) conflict with, or constitute a default {or an event
that with notice or lapse of time or both would become a default) under, result in the
creation of any Lien upon any of the properties or assets of the Company or any Subsidiary,
or give to others any rights of termination, amendment, anti-dilution or similar adjustments,
aceeleration or cancellation (with or without notice, lapse of time or both) of, any
agreement, credit facility, debt or other instrument {evidencing a Company or Subsidiary
debt or otherwise) or other understanding to which the Company or any Subsidiary is a
party or by which any property or asset of the Company or any Subsidiary is bound or
affected, or (iii) subject to the Required Approvals, conflict with or result in a viclation of
any law, rule, regulation, order, judgment, injunction, decree or other restriction of any
court or governmental authonty to which the Company or a Subsidiary 1s subject (including
federal and state securities laws and regulations), or by which any property or asset of the
Company or a Subsidiary 1s bound or affected, except in the case of each of clauses (i1) and
(ii1), such as could not have or reasonably be expected to result in a Material Adverse
Effect.




(e Filings, Consents and Approvals. The Company is not required to obtain
any consent, waiver, authorization or order of, give any notice to, or make any filing or

registration with, any court or other federal, state, local or other governmental authority or
other Person in connection with the execution, delivery and performance by the Company
of the Transaction Documents, other than: (i) the filings required pursuant to Section 4.6
of this Agreement, (i1) the filing with the Commission pursuant to the Registration Rights
Agreement and (iii) the notice and/or application(s) to each applicable Trading Market for
the issuance and sale of the Securities and the listing of the Underlying Shares for trading
thereon in the time and manner required thereby, (iv) the filing of Form D with the
Commussion and such filings as are required to be made under applicable state securities
laws (collectively, the “Required Approvals™.

(H) Issuance of the Securities. The Securities are duly authorized and, when
issued and paid for in accordance with the applicable Transaction Documents, will be duly
and validly issued, fully paid and nonassessable, free and clear of all Liens imposed by the
Company other than restrictions on transfer provided for in the Transaction Documents.
The Underlying Shares, when issued in accordance with the terms of the Transaction
Documents, will be validly issued, fillv paid and nonassessable, free and clear of all Liens
imposed by the Company other than restrictions on transfer provided for in the Transaction
Documents. The Company has reserved from its duly authorized capital stock a number
of shares of Common Stock for issuance of the Underlying Shares at least equal to the
Required Minimum on the date hereof.

(g)  Capitalization. The capitalization of the Company as of the date hereof is
as set forth on Schedule 3.1(g}, which Schedule 3.1{g} shall also include the number of
shares of Cormmon Stock owned beneficially, and of record, by Affiliates of the Company
as of the date hereof. The Company has not issued any capital stock since its most recently
filed periodic report under the Exchange Act, other than pursuant to the exercise of
employee stock options under the Company’s stock option plans, the issuance of shares of
Common Stock to employees pursuant to the Company’s employee stock purchase plans
and pursuant to the conversion and/or exercise of Common Stock Equivalents outstanding
as of the date of the most recently filed periodic report under the Exchange Act. No Person
has any right of first refusal, presmptive right, right of participation, or any similar right to
participate in the transactions contemplated by the Transaction Documents. Except as set
forth on Schedule 3.1(g), there are no outstanding options, warrants, scrip rights to
subscribe to, calls or commitments of any character whatsoever relating to, or securities,
rights or obligations convertible into or exercisable or exchangeable for, or giving any
Person any right to subscribe for or acquire, any shares of Common Stock or the capital
stock of any Subsidiary, or contracts, commitments, understandings or arrangements by
which the Company or any Subsidiary is or may become bound to issue additional shares
of Common Stock or Common Stock Equuvalents or capital stock of any Subsidiary. The
issuance and sale of the Securities will not obligate the Company or any Subsidiary to issue
shares of Commaon Stock or other securities to any Person (other than the Purchasers).
There are no outstanding securities or instruments of the Company or any Subsidiary with
any provision that adjusts the exercise, conversion, exchange or reset price of such security
or instrument upon an issuance of securities by the Company or any Subsidiary. There are
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no outstanding securifies or instruments of the Company or any Subsidiary that contain any
redemption or similar provisions, and there are no confracts, commitments, understandings
or arrangements by which the Company or any Subsidiary is or may become bound to
redeem a security of the Company or such Subsidiary. The Company does not have any
stock appreciation rights or “phantom stock™ plans or agreements or any similar plan or
agreement. All of the outstanding shares of capital stock of the Company are duly
authorized, validly issued, fullyv paid and nonassessable, have been issued in compliance
with all federal and state securities laws, and none of such outstanding shares was issued
in violation of any preemptive nights or similar rights fo subscribe for or purchase
securities, No further approval or authonization of any stockholder, the Board of Directors
or others is required for the issuance and sale of the Securities. There are no stockholders
agreements, voting agreements or other similar agreements with respect to the Company’s
capital stock to which the Company is a party or, to the knowledge of the Company,
between or among any of the Company’s stockholders.

(h) SEC Reports: Financial Statements. The Company has filed all reports,
schedules, forms, statements and other documents required to be filed by the Company
under the Securities Act and the Exchange Act, including pursuant to Section 13(a) or 15(d)
thereof, for the two years preceding the date hereof (or such shorter period as the Company
was required by law or regulation to file such material) (the foregoing materials, including
the exhibits thereto and documents incorporated by reference therein, being collectively
referred to herein as the “SEC Reports™) on a timely basis or has received a valid extension
of such time of filing and has filed any such SEC Reports prior to the expiration of any
such extension. As of their respective dates, the SEC Reports complied in all material
respects with the requurements of the Securities Act and the Exchange Act, as applicable,
and none of the SEC Reports, when filed, contained any untrue statement of a material fact
or omitted to state a material fact required to be stated therein or necessary in order to make
the staterments therein, in the light of the circumnstances under which they were made, not
misleading. The Company has never been an issuer subject to Rule 144(0) under the
Securities Act. The financial statements of the Company included in the SEC Reports
comply in all material respects with applicable accounting requirements and the rules and
regulations of the Commission with respect thereto as in effect at the time of filing. Such
financial statements have been prepared in accordance with United States generally
accepted accounting principles applied on a consistent basis during the periods involved
(“GAAP™), except as may be otherwise specified in such financial statements or the notes
thereto and except that unaudited financial statements may not contain all footnotes
required by GAAP, and fairly present in all material respects the financial position of the
Cormpany and its consolidated Subsidiaries as of and for the dates thereof and the results
of operations and cash flows for the periods then ended, subject, in the case of unaudited
statements, to normal, immaterial, vear-end audit adjustments,

i) Material Changes: Undisclosed Events. Liabilities or Developments. Since
the date of the latest audited financial statements included within the SEC Reports, except

as set forth on Schedule 3.1(i), (i) there has been no event, occurrence or development that

has had or that could reasonably be expected to result in a Material Adverse Effect, (ii) the

Company has not incured any liabilities (contingent or otherwise) other than (A) trade
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payables and acerued expenses incurred in the ordinary course of business consistent with
past practice and (B) liabilities not required to be reflected in the Company’s financial
statements pursuant to GAAP or disclosed in filings made with the Commission, (iit) the
Company has not altered its method of accounting, (iv) the Company has not declared or
made any dividend or distribution of cash or other property toits stockholders or purchased,
redeemed or made any agreements to purchase or redeem any shares of its capital stock
and (v) the Company has not issued any equity securities to any officer, director or
Affiliate, except pursuant to existing Company stock option plans. The Company does not
have pending before the Commission any request for confidential treatment of information.
Except for the 1ssuance of the Securities contemplated by this Agreement or as set forth on
Schedule 3.1(i), no event, liability, fact, circumstance, occurrence or development has
occurred or exists or is reasonably expected to occur or exist with respect to the Company
or its Subsidiaries or their respective businesses, prospects, properties, operations, assets
or financial condition, that would be required to be disclosed by the Company under
applicable securities laws at the time this representation is made or deemed made that has
not been publicly disclosed at least 1 Trading Day prnior to the date that this representation
is made.

) Litigation. Except as set forth on Schedule 3.1(j), there 1s no action, suit,
inquiry, notice of violation, proceeding or investigation pending or, to the knowledge of
the Company, threatened against or affecting the Company, any Subsidiary or any of their
respective propertics before or by any cowrt, arbitrator, governmental or administrative
agency or regulatory authority (federal, state, county, local or foreign) (collectively, an
“Action™). None of the Actions set forth on Schedule 3.1(7), (i) adversely affects or
challenges the legality, validity or enforceability of any of the Transaction Documents or
the Securities or (ii) could, if there were an unfavorable decision, have or reasonably be
expected to result in a Material Adverse Effect. Neither the Company nor any Subsidiary,
nor any director or officer thereof, is or has been the subject of any Action involving a
claim of viclation of or liability under federal or state securities laws or a claim of breach
of fiduciary duty. There has not been, and to the knowledge of the Company, there is not
pending or contemplated, any investigation by the Commission involving the Company or
any current or former director or officer of the Company. The Commussion has not issued
any stop order or other order suspending the effectiveness of any registration statement
filed by the Company or any Subsidiary under the Exchange Act or the Securities Act,

(k) Labor Relations. No labor dispute exists or, to the knowladge of the
Company, is imminent with respect to any of the employees of the Company, which could
reasonably be expectad to result in a Material Adverse Effect. None of the Company’s or
its Subsidiaries” employees 15 a member of a union that relates to such employea’s
relationship with the Company or such Subsidiary, and neither the Company nor any of its
Subsidianes 1s a party to a collective bargaining agreement, and the Company and 1its
Subsidiaries believe that their relationships with their employees are good. To the
knowledge of the Company, no executive officer of the Company or any Subsidiary, is, or
is now expected to be, in violation of any material term of any employment contract,
confidentiality, disclosure or proprietary information agreement or non-compeatition
agreement, or any other contract or agreemment or any restrictive covenant in favor of any
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third party, and the continued employiment of each such executive officer does not subject
the Company or any of its Subsidiaries to any liability with respect to any of the foregoing
matters. The Company and its Subsidiaries are in compliance with all U.S. federal, state,
local and foreign laws and regulations relating to employment and employment practices,
terms and conditions of employment and wages and hours, except where the failure to be
in compliance could not, individually or in the aggregate, reasonably be expected to have
a Material Adverse Effect.

{1 Compliance. Neither the Company nor any Subsidiary: (i) is in default
under or in violation of (and no event has ocewrred that has not been waived that, with
notiee or lapse of time or both, would resultin a default by the Company or any Subsidiary
under), nor has the Company or any Subsidiary received notice of a claim thatit is in default
under or that it is in violation of, any indenture, loan or credit agreement or any other
agreement or instrument to which it is a party or by which it or any of its properties is
bound (whether or not such default or violation has been waived), (ii) is in violation of any
judgment, decree or order of any court, arbitrator or other governmental authority or (iii)
is or has been in violation of any statute, rule, ordinance or regulation of any governmental
authority, including without limitation all foreign, federal, state and local laws relating to
taxes, environmental protection, occupational health and safety, product quality and safety
and employment and labor matters, except in each case as could not have or reasonably be
expected to result in a Material Adverse Effect.

{m} Environmental Laws. The Company and its Subsidiaries (1) are in
compliance with all federal, state, local and foreign laws relating to pollution or protection
of human health or the environment (including ambient air, surface water, groundwater,
land surface or subsurface strata), including laws relating to emissions, discharges, releases
or threatened releases of chemicals, pollutants, contaminants, or toxic or hazardous
substances or wastes (collectively, “Hazardous Materials™) into the environment, or
otherwise relating to the manufacture, processing, distribution, use, treatment, storage,
disposal, transport or handling of Hazardous Materials, as well as all authorizations, codes,
decrees, demands, or demand letters, injunctions, judgments, licenses, notices or notice
letters, orders, permits, plans or regulations, issued, enfered, promulgated or approved
thereunder (“Environmental Laws™); (ii) have received all permits licenses or other
approvals required of them under applicable Environmental Laws to conduct their
respective businesses; and (iii) are in compliance with all terms and conditions of any such
permit, license or approval where in each clause (1), (i) and (ii1), the failure fo so comply
could be reasonably expected to have, individually or in the aggregate, a Material Adverse
Effect.

(m)  Repulatory Permits. The Company and the Subsidiaries possess all
certificates, authorizations and permits issued by the appropriate federal, state, local or
foreign regulatory authorities necessary to conduct their respective businesses as described
in the SEC Reports, except where the failure to possess such permits could not reasonably
be expected to result in a Matenial Adverse Effect (“Matenial Permits™), and neither the
Company nor any Subsidiary has received any notice of proceedings relating to the
revocation or modification of any Material Permit.
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(o)  Title to Assets The Company and the Subsidiaries have good and
martketable title in fee simple to all real property owned by them and good and marketable
title in all personal property owned by them that is matenal to the business of the Company
and the Subsidiaries, in each case free and clear of all Liens, except for (i) Liens as do not
materially affect the value of such property and do not materially interfere with the use
made and proposed to be made of such property by the Company and the Subsidiaries and
(ii) Liens for the payment of federal, state or other taxes, for which appropriate reserves
have been made therefor in accordance with GAAP and, the payment of which is neither
delinguent nor subject to penalties. Any real property and facilities held under lease by the
Company and the Subsidiaries are held by them under valid, subsisting and enforceable
leases with which the Company and the Subsidiaries are in compliance.

(p)  Intellectual Property. The Company and the Subsidiaries have, or have
rights to use, all patents, patent applications, trademarks, trademark applications, service
marks, trade names, trade secrets, inventions, copyrights, licenses and other intellectual
property rights and similar rights necessary or required for use in connection with their
respective businesses as described in the SEC Reports and which the failure to so have
could have a Material Adverse Effect (collectively, the “Intellectual Property Rights™).
None of, and neither the Company nor any Subsidiary has received a notice (wrtten or
otherwise) that any of, the Intellectual Property Rights has expired, terminated or been
abandoned, or is expected to expire or terminate or be abandoned, within two (2) years
from the date of this Agreement. Neither the Company nor any Subsidiary has received,
since the date of the latest audited financial statements included within the SEC Reports, a
written notice of a claim or otherwise has any knowledge that the Intellectual Property
Rights violate or infiinge upon the rights of any Person, except as could not have or
reasonably be expected to not have a Material Adverse Effect. To the knowledge of the
Company, all such Intellectual Property Rights are enforceable and there is no existing
infringement by another Person of any of the Intellectual Property Rights. The Company
and its Subsidiaries have taken reasonable security measures to protect the secrecy,
confidentiality and value of all of their intellectual properties, except where failure to do
so gould not, individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect.

(q) Insurance. The Company and the Subsidiaries are insured by insurers of
recognized financial responsibility against such losses and risks and in such amounts as are
prudent and customary in the businesses in which the Company and the Subsidiaries are
engaged, including, but not limited to, directors and officers insurance coverage at least
aqual to the aggregate Subscription Amount, Neither the Company nor any Subsidiary has
any reason to believe that it will not be able to renew its existing insurance coverage as and
when such coverage expires or to obtain similar coverage from similar insurers as may be
necessary to contimie its business without a significant increase in cost.

() Transactions with Affiliates and Emplovees. Except as set forth on
Schedule 3.1(r}, none of the officers or directors of the Company or any Subsidiary and, to

the knowledge of the Company, none of the employees of the Company or any Subsidiary
is presently a party to any transaction with the Company or any Subsidiary {other than for
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services as emplovees, officers and directors), including any contract, agreement or other
arrangement providing for the furnishing of services to or by, providing for rental of real
or personal property to or from, providing for the borrowing of money from or lending of
money to or otherwise requiring payments to or from any officer, director or such employee
or, to the knowledge of the Company, any entity in which any officer, director, or any such
ermployee has a substantial interest or is an officer, director, trustee, stockholder, member
or partner, in each case in excess of $120,000 other than for (i) payment of salary or
consulting fees for services rendered, (if) reimbursement for expenses incwred on behalf
of the Company and (ii1) other employee benefits, including stock option agreements under
any stock option plan of the Company.

(s) Sarbanes-Oxlev: Internal Accounting Controls. The Company and the
Subsidiaries are in compliance with any and all applicable requirements of the Sarbanes-
Oxley Act of 2002, as amended that are effective as of the date hereof, and any and all
applicable rules and regulations prormulgated by the Commission thereunder that are
affective as of the date hereof and as of the Closing Date. The Company and the
Subsidiaries maintain a system of internal accounting controls sufficient to provide
reasonable assurance that: (1) transactions are executed in accordance with management’s
general or specific authorizations, (i) transactions are recorded as necessary to permit
preparation of financial statements in conformity with GAAP and to maintain asset
accountability, (iii) access to assets is permitted only in accordance with management’s
general or specific authorization, and (iv) the recorded accountability for assets is
comparad with the existing assets at reasonable intervals and appropriate action is taken
with respect to any differences. The Company and the Subsidiaries have established
disclosure controls and procedures (as defined in Exchange Act Rules 13a-15{e) and 15d-
15(e)) for the Company and the Subsidiaries and designed such disclosure controls and
procedures to ensure that information required to be disclosed by the Company in the
reports it files or submits under the Exchange Act is recorded, processed, summarized and
reported, within the time periods specified in the Commission’s rules and forms. The
Company’s certifying officers have evaluated the effectiveness of the disclosure controls
and procedures of the Company and the Subsidiaries as of the end of the period coverad by
the most recently filed periodic report under the Exchange Act (such date, the “Evaluation
Date™). The Company presented in its most recently filed periodic report under the
Exchange Act the conclusions of the certifving officers about the effectiveness of the
disclosure controls and procedures based on their evaluations as of the Evaluation Date.
Singe the Evaluation Date, there have been no changes in the internal control over financial
reporting (as such term is defined in the Exchange Act) of the Company and its Subsidiaries
that have materially affected, oris reasonably likely to materiall v affect, the internal control
over financial reporting of the Company and its Subsidiaries.

(1) Certain Fees. Except for fees payable by the Company to the Placement
Agent, no brokerage or finder’s fees or commissions are or will be payable by the Company
or any Subsidiary to any broker, financial advisor or consultant, finder, placement agent,
investment banker, bank or other Person with respect to the transactions contemplated by
the Transaction Documents. The Purchasers shall have no obligation with respect to any
fees or with respect to any claims made by or on behalf of other Persons for fees of a type
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conternplated in this Section that may be due in connection with the transactions
contemplated by the Transaction Documents.

(u)  Prvate Placement Assumming the accuracy of the Purchasers’
representations and warranties set forth in Section 3.2, no registration under the Securities
Act is required for the offer and sale of the Securities by the Company to the Purchasers as
contemplated hereby. The issuance and sale of the Securities hereunder does not
contravene the rules and regulations of the Trading Market.

(v)  Investment Company The Company is not, and is not an Affiliate of, and
immediately after receipt of payment for the Securities, will not be or be an Affiliate of an
“investment company” within the meaning of the Investment Company Act of 1940, as
amended. The Company shall conduet its business in a manner so that it will not become
an “investment company™ subject to registration under the Investment Company Act of
1240, as amendead.

{(w)  Registration Rights. Other than each of the Purchasers or as previously
disclosed in SEC filings, no Person has any right to cause the Company or any Subsidiary
to effect the registration under the Securities Act of any securities of the Company or any
Subsidiary.

(x)  Listing and Maintenance Requirements. The Common Stock is registered
pursuant to Section 12(b) or 12(g) of the Exchange Act, and the Company has taken no
action designed to, or which to its knowledge 1s likely to have the effect of, terminating the
registration of the Common Stock under the Exchange Act nor has the Company received
any notification that the Commuission 1s contemplating terminating such registration. The
Company has not, in the 12 months preceding the date hereof, received notice from any
Trading Market on which the Common Stock 1s or has been listed or quoted to the effect
that the Company is not in compliance with the listing or maintenance requirements of such
Trading Market. The Company is, and has no reason to believe that it will not in the
foreseeable future continue to be, in compliance with all such listing and maintenance
requirements. The Common Stock is currently eligible for electronic transfer through the
Depository Trust Company or another established clearing corporation and the Company
is current in payment of the fees to the Depository Trust Company (or such other
established clearing corporation) in connection with such electronic transfer.

{v) Application of Takeover Protections. The Company and the Board of
Directors have taken all necessary action, if any, in order to render inapplicable any control
share acquisition, business combination, poison pill (including any distribution under a
rights agreement) or other similar anti-takeover provision under the Company’s certificate
of incorporation (or similar charter documents) or the laws of its state of incorporation that
15 or could become applicable to the Purchasers as a result of the Purchasers and the
Company fulfilling their obligations or exercising their rights under the Transaction
Documents, including without limitation as a result of the Company’s issuance of the
Securities and the Purchasers’ ownership of the Securities.
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(z)  Disclosure. Except with respect to the material terms and conditions of the
transactions contemplated by the Transaction Documents, the Company confirms that
neither it nor any other Person acting on its behalf has provided any of the Purchasers or
their agents or counsel with any information that it believes constitutes or might constitute
material, non-public information. The Company understands and confirms that the
Purchasers will rely on the foregoing representation in effecting transactions in securities
of the Company. All of the disclosure furnished by or on behalf of the Company to the
Purchasers regarding the Company and its Subsidiaries, their respective businesses and the
transactions contemplated hereby, including the Disclosure Schedules to this Agreement,
1s true and correct and does not contain any untrue statement of a matenial fact or ot to
state any material fact necessary in order to make the statements made therein, in the light
of the circumstances under which they were made, not misleading. The press releases
disseminated by the Company during the twelve months preceding the date of this
Agreement taken as a whole do not contain any untrue statement of a material fact or omit
to state a material fact required to be stated therein or necessary in order to make the
statements therein, in the light of the circumstances under which they were made and when
made, not misleading. The Company acknowledges and agrees that no Purchaser makes
or has made any representations or warranties with respect to the fransactions contemplated
hereby other than those specifically set forth in Section 3.2 hereof

(aa) No Integrated Offering Assuming the accuracy of the Purchasers’
representations and warranties set forth in Section 3.2, neither the Company, nor any of its
Affiliates, nor any Person acting on its or their behalf has, directly or indirectly, mads any
offers or sales of any seewrity or solicited any offers to buy any security, under
circumstances that would cause this offering of the Securnities to be integrated with prior
offerings by the Company for purposes of (i) the Securities Act which would require the
registration of any such securities under the Securifies Act, or (i1) any applicable
shareholder approval provisions of any Trading Market on which any of the securities of
the Company are listed or designated.

{bby  Solvency. Based on the consolidated financial condition of the Company
as of the Closing Date, after giving effect to the receipt by the Company of the proceads
from the sale of the Securities hereunder (1) the fair saleable value of the Company’s assets
exceeds the amount that will be required to be paid on or in respect of the Company’s
existing debts and other liabilities (including known contingent liabilities) as they mature,
(i1) the Company’s assets do not constitute unreasonably small capital to carry on its
business as now conducted and as proposed to be conducted including its capital needs
taking into account the particular capital requirements of the business conducted by the
Company, consolidated and projected capital requirements and capital avatlability thereof,
and (iif) the current cash flow of the Company, together with the proceeds the Company
would receive, were it to liquudate all of its assets, after taking into account all anticipated
uses of the cash, would be sufficient to pay all amounts on or in respect of its liabilities
when such amounts are required to be paid. The Company does not intend to incur debts
beyond its ahility to pay such debts as they mature (taking into account the timing and
amounts of cash to be payable on or inrespect of its debt). The Company has no knowledge
of any facts or circumstances which lead it to believe that it will file for reorganization or
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liquidation under the bankruptey or reorganization laws of any jurisdiction within one year
from the Closing Date. Schedule 3.1(bb) sets forth as of the date hersof all outstanding
secured and unsecured Indebtedness of the Company or any Subsidiary, or for which the
Company or any Subsidiary has commitments. For the purposes of this Agreement,
“Indebtedness™ means (x) any liabilities for borrowed money or amounts owed in excess
of $50,000 (other than trade accounts payable incurred in the ordinary course of business),
(v) all guaranties, endorsements and other contingent obligations in respect of indebtedness
of others, whether or not the same are or should be reflected in the Company’s consolidated
balance sheet {or the notes thereto), except guaranties by endorsement of negotiable
instruments for deposit or collection or similar transactions in the ordinary course of
business; and (z) the present value of any lease payments in excess of $50,000 due under
leases required to be capitalized in accordance with GAAP. Neither the Company nor any
Subsidiary is in default with respect to any Indebtedness.

{cc) Tax Status. Except for matters that would not, individually or in the
aggregate, have or reasonably be expected to result in a Material Adverse Effect, the
Company and its Subsidiaries each (i) has made or filed all United States federal, state and
local income and all foreign income and franchise tax returns, reports and declarations
required by any jurisdiction to which it is subject, (i1) has paid all taxes and other
governmental assessments and charges that are material in amount, shown or determined
to be due on such returns, reports and declarations and (iii) has set aside on its books
provision reasonably adequate for the payment of all material taxes for periods subsequent
to the periods to which such returns, reports or declarations apply. There are no unpaid
taxes in any material amount claimed to be due by the taxing authority of any jurisdietion,
and the officers of the Company or of any Subsidiary know of no basis for any such claim.

(dd) No General Solicitation. Neither the Company nor any Person acting on
behalf of the Company has offered or sold any of the Securities by any form of general
solicitation or general advertising. The Company has offered the Securities for sale only
to the Purchasers and certain other “accredited investors™ within the meaning of Rule 501
under the Securities Act.

{ee)  Foreign Corrupt Practices. Neither the Company nor any Subsidiary, nor to
the knowladge of the Company or any Subsidiary, any agent or other person acting on
behalf of the Company or any Subsidiary, has (1) direetly or indirectly, used any funds for
unlawfil contributions, gifts, entertainment or other unlawful expenses related to foreign
or domestic political achivity, (11) made any unlawful payment to foreign or domestic
government officials or employees or to any foreign or domestic political parties or
campaigns from corporate funds, (iii) failed to disclose fully any contribution made by the
Company or any Subsidiary (or made by any person acting on its behalf of which the
Company is aware) which is in violation of law or (iv) violated in any material respect any
provision of FCPA.

(ffy  Accountants. The Company’s accounting firm is set forth on Schedule
3.1(fD) of the Disclosure Schedules. To the knowledge and belief of the Company, such

accounting firm (1) 1s a registered public accounting firm as required by the Exchange Act
18




and (i1) shall express its opinion with respect to the financial statements to be included in
the Company’s Anmial Report for the fiseal year end.

(gg)  Semiority. As of the Closing Date, no Indebtedness or other claim against
the Company 1s senior to the Preferred Stock in right of payment, whether with respect to
interest or upon liguidation or dissolution, or otherwise, other than indebtedness secured
by purchase money security interests (which is senior only as to underlying assets coverad
thereby) and capital lease obligations {(which is senior only as to the property covered
thereby).

(hh) No Disagreements with Accountants and Lawwers., There are no
disagreements of any kind presently existing, or reasonably anticipated by the Company to
arise, between the Company and the accountants and lawyers formerly or presently
employed by the Company and the Company 1s current with respect to any fees owed to
its accountants and lawyers which could affect the Company’s ability to perform any of'its
obligations under any of the Transaction Documents.

(i)  Acknowledgment Regarding Purchasers’ Purchase of Securities. The

Company acknowledges and agrees that each of the Purchasers is acting solely in the
capacity of an arm’s length purchaser with respect to the Transaction Documents and the
transactions contemplated thereby. The Company further acknowledges that no Purchaser
is acting as a financial advisor or fiduciary of the Company (or in any similar capacity)
with respect to the Transaction Documents and the transactions contemplated thereby and
any advice given by any Purchaser or any of their respective representatives or agents in
comnection with the Transaction Documents and the transactions contemplated thereby is
merely incidental to the Purchasers’ purchase of the Securities. The Company further
represents to each Purchaser that the Company’s decision to enter into this Agresment and
the other Transaction Documents has been based solely on the independent evaluation of
the transactions contemplated hereby by the Company and its representatives.

g Acknowledoment Regarding Purchaser’s Trading Activity. Anything in
this Agreement or elsewhere herein to the contrary notwithstanding (except for Sections
3.2(g) and 4.15 hereof), it is understood and acknowledged by the Company that: (i) none
of the Purchasers has been asked by the Company to agree, nor has any Purchaser agreed,
to desist from purchasing or selling, long and/or short, securities of the Company, or
“derivative™ securities based on securities issued by the Company or to hold the Securities
for any specified term, (i) past or future open market or other transactions by any
Purchaser, specifically including, without limitation, Short Sales or “derivative”
transactions, before or after the closing of this or firture private placement transactions,
may negatively impact the market price of the Company’s publicly-traded securities, (iii)
any Purchaser, and counter-parties in “derivative™ ftransactions to which any such
Purchaser is a party, directly or indirectly, may presently have a “short” position in the
Caommeon Stock and (iv) each Purchaser shall not be deemed to have any affiliation with or
control over any arm’s length counter-party in any “derivative™ transaction. The Company
further understands and acknowledges that (y) one or meore Purchasers may engage in
hedging activities at various fimes duning the period that the Securities are outstanding,
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including, without limitation, during the periods that the value of the Underlying Shares
deliverable with respect to Securities are being determined, and (z) such hedging activities
(if any) could reduce the value of the existing stockholders’ equity interests in the Company
at and after the time that the hedging activities are being conducted. The Company
acknowledges that such aforementioned hedging activities do not constitute a breach of
any of the Transaction Documents.

(kk) Repulation M Compliance. The Company has not, and to its knowledge no
one acting on its behalf has, (1) taken, directly or indirectly, any action designed to cause
or to result in the stabilization or manipulation of the price of any security of the Company
to facilitate the sale or resale of any of the Securifies, (ii) sold, bid for, purchased, or paid
any compensation for soliciting purchases of, any of the Securities, or (111) paid or agreed
to pay to any Person any compensation for soliciting another to purchase any other
securities of the Company, other than, in the case of clauses (i1) and (iii), compensation
paid to the Placement Agent in connection with the placement of the Securities.

{an Stock Option Plans. Each stock option granted by the Company under the
Company’s stock option plan was granted (1) in accordance with the terms of the
Company’s stock option plan and (i1) with an exercise price at least equal to the fair market
value of the Common Stock on the date such stock option would be considered granted
under GAAP and applicable law. No stock option granted under the Company’s stock
option plan has been backdated. The Company has not knowingly granted, and there is no
and has been no Company policy or practice to knowingly grant, stock options prior to, or
otherwise knowingly coordinate the grant of stock options with, the release or other public
announcement of material information regarding the Company or its Subsidiaries or their
financial results or prospects.

(mm) Cybersecurity. (1)(x) There has been no security breach or other
compromise of or relating to any of the Company’s or any Subsidiary’s information
technology and computer systems, networks, hardware, software, data (including the data
of its respective customers, employees, suppliers, vendors and any third party data
maintained by or on behalf of it), equipment or technology (collectively, “IT Svstems and
Data™ and (y) the Company and the Subsidiaries have not been notified of, and has no
knowledge of any event or condition that would reasonably be expected to result in, any
security breach or other compromise toits IT Systerns and Data; (i1) the Company and the
Subsidiaries are presently in compliance with all applicable laws or statutes and all
judgments, orders, rules and regulations of any court or arbitrator or governmental or
regulatory authority, internal policies and contractual obligations relating to the privacy
and security of IT Systems and Data and to the protection of such IT Systems and Data
from unauthorized use, access, misappropriation or modification, except as would not,
individually or in the aggregate, have a Material Adverse Effect; (iii) the Company and the
Subsidiaries have implemented and maintained commercially reasonable safepuards to
maintain and protect ifs material confidential information and the integrity, continuous
operation, redundancy and security of all IT Systems and Data; and (iv) the Company and
the Subsidiaries have implemented backup and disaster recovery technology consistent
with industry standards and practices.
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() Compliance with Data Privacy Laws. (i) The Company and the Subsidiaries
are, and at all imes during the last three (3) years were, in compliance with all applicable

state, federal and foreign data privacy and secunty laws and regulations, including, without
limitation, the European Union General Data Protection Regulation (“GDPR™) (EU
2016/679) (collectively, “Privacy Laws™); (i1} the Company and the Subsidiaries have in
place, comply with, and take appropriate steps reasonably designed to ensure compliance
with their policies and procedures relating to data privacy and security and the collection,
storage, use, disclosure, handling and analysis of Personal Data (as defined below) (the
“Policies™; (1) the Company provides accurate notice of its applicable Policies fo its
customers, employees, third party vendors and representatives as required by the Prvacy
Laws; and (iv) applicable Policies provide accurate and sufficient notice of the Company’s
then-current privacy practices relating to its subject matter, and do not contain any material
omissions of the Company’s then-current privacy practices, as required by Privacy
Laws. “Personal Data” means (1) a natural person’s name, street address, telephone
munber, email address, photograph, social security mumber, bank information, or customer
or account number; (1) any information which would qualify as “personally 1dentifying
information™ under the Federal Trade Commission Act, as amended, (iii} “personal data™
as defined by GDPR; and (iv) any other piece of information that allows the identification
of such natural person, or his or her family, or permits the collection or analysis of any
identifiable data related to an identified person’s health or sexual orientation. (i) None of
such disclosures made or contained in any of the Policies have been inaccurate, misleading,
or deceptive in violation of any Privacy Laws and (i) the execution, delivery and
performance of the Transaction Documents will not result in a breach of any Privacy Laws
or Policies. Neither the Company nor the Subsidiaries (i) to the knowledge of the
Company, has received written notice of any actual or potential liability of the Company
or the Subsidiaries under, or actual or potential violation by the Company or the
Subsidiaries of, any of the Privacy Laws; (ii) is currently conducting or payving for, in whole
or in part, any investigation, remediation or other corrective action pursuant to any
regulatory request or demand pursuant to any Privacy Law; or (111) 1s a party to any order,
decree, or agreement by or with any court or arbitrator or governmental or regulatory
authority that imposed any obligation or liability under any Privacy Law.

{o0) Office of Foreign Assets Control. Neither the Company nor any Subsidiary
nor, to the Company's knowledge, any director, officer, agent, employee or affiliate of the
Company or any Subsidiary is currently subject to any U.S. sanctions administered by the
Office of Foreign Assets Control of the U.S. Treasury Department (“OFAC™).

(pp)  LULS. Real Propertv Holding Corporation. The Company is not and has
never been a 1.8, real property holding corporation within the meaning of Section 897 of

the Internal Reverme Code of 1986, as amended, and the Company shall so certify upon
Purchaser’s request.

{(gg) Bank Helding Company Act.  Neither the Company nor any of its
Subsidiaries or Affiliates is subject to the Bank Holding Company Act of 1956, as amended
(the “BHCA™) and to regulation by the Board of Governors of the Federal Reserve System
(the “Federal Reserve™). Neither the Company nor any of its Subsidiaries or Affiliates
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owns or controls, directly or indirectly, five percent {5%) or more of the outstanding shares
of any class of voting securitias or twenty-five percent or more of the total equity of a bank
or any enfity that is subject to the BHCA and to regulation by the Federal Reserve. Neither
the Company nor any of its Subsidiaries or Affiliates exercises a controlling influence over
the management or policies of a bank or any entity that is subject to the BHCA and to
regulation by the Federal Reserve.

(i)  Momnev Laundering. The operations of the Company and its Subsidiaries
are and have been conducted at all times in compliance with applicable financial record-
keeping and reporting requirements of the Currency and Foreign Transactions Reporting
Act of 1970, as amendad, applicable money laundering statutes and applicable mles and
regulations thereunder {collectively, the “Monev Laundering Laws™), and no Achon or
Proceeding by or before any court or governmental agency, authority or body or any
arbitrator involving the Company or any Subsidiary with respect to the Money Laundering
Laws is pending or, to the knowledge of the Company or any Subsidiary, threatened.

(3s)  No Disqualification Events. With respect to the Securities to be offered and
sold hereunder in reliance on Rule 506 under the Securities Act, none of the Company, any
ofits predecessors, any affiliated issuer, any director, executive officer, other officer of the
Company participating in the offering hereunder, any beneficial owner of 20% or more of
the Company’s outstanding voting equity secunties, calculated on the basis of voting
power, nor any promoter (as that term is defined in Rule 405 under the Securities Act)
comnected with the Company in any capacity at the time of sale (each, an "Issuer Covered
Person” and, together, "Issuer Covered Persons") is subject to any of the "Bad Actor”
disqualifications described in Rule 506(d)(1)1) to (viil) under the Securities Act (a
"Disqualification Event™), except for a Disqualification Event covered by Rule 506(d)(2)
or (d)3). The Company has exercised reasonable care to determine whether any Issuer
Covered Person is subject to a Disqualification Event. The Company has complied, to the
extent applicable, with its disclosure obligations under Rule 506(e), and has furnished to
the Purchasers a copy of any disclosures provided thereunder.

() Other Covered Persons. the Company 1s not aware of any person (other than
any Issuer Covered Person) that has been or will be paid (directly or indirectly)

remuneration for solicitation of purchasers in connection with the sale of any Securities.

(i)  Nofice of Disqualification Events. The Company will notify the Purchasers
in writing, prior to the Closing Date of (1) any Disqualification Event relating to any Issuer
Covered Person and (i) any event that would, with the passage of time, become a
Disqualification Event relating to any Issuer Covered Person.

3.2 Representations and Warranties of the Purchasers. Each Purchaser, for itself and
for no other Purchaser, hereby represents and warrants as of the date hereof and as of the Closing
Date to the Company as follows (unless as of a specific date therein, in which case they shall be
accurate as of such date):

22




(a) Organization: Authority. Such Purchaser is either an individual or an entity
duly incorperated or formed, validly existing and in good standing under the laws of the
Jurisdiction of its incorporation or formation with full nght, corporate, partnership, limited
liability company or similar power and authority to enter into and to consummate the
transactions contemplated by the Transaction Documents and otherwise to carry out its
obligations hersunder and thereunder. The execution and delivery of the Transaction
Documents and performance by such Purchaser of the transactions contemplated by the
Transaction Documents have been duly authorized by all necessary corporate, partnership,
Iimited hability company or similar action, as applicable, on the part of such Purchaser.
Each Transaction Document to which it is a party has been duly executed by such
Purchaser, and when delivered by such Purchaser in accordance with the terms hereof, will
constitute the valid and legally binding obligation of such Purchaser, enforceable against
it in accordance with its terms, except (i) as limited by general equitable principles and
applicable bankruptey, insolvency, recrganization, moratorium and other laws of general
application affecting enforcement of creditors’ rights generally, (if) as limited by laws
relating to the availability of specific performance, injunctive relief or other equitable
remedies and (iii) insofar as indemnification and contribution provisions may be limited
by applicable law.

(b) Own _Account. Such Purchaser understands that the Securities are
“restricted secunties™ and have not been registered under the Securities Act or any
applicable state securities law and is acquiring the Securities as principal for its own
account and not with a view to or for distributing or reselling such Securities or any part
thereof in violation of the Securities Act or any applicable state securifies law, has no
present intention of distributing any of such Securities in violation of the Securities Act or
any applicable state securities law and has no direct or indirect arrangement or
understandings with any other persons to distribute or regarding the distribution of such
Securities in violation of the Securities Act or any applicable state securities law (this
representation and warranty not limiting such Purchaser’s right to sell the Securities
pursuant to the Registration Statement or otherwise in compliance with applicable federal
and state securities laws). Such Purchaser is acquiring the Securities hereunder in the
ordinary course of its business,

(c)  Purchaser Status. At the time such Purchaser was offered the Securnities, it
was, and as of the date hereof it is, and on each date on which it converts any shares of
Preferred Stock, it will be an “accredited investor™ as defined in Rule 501¢a)(1), (a)(2),
(a)(3), (a)(7), (@)}(R), (a)(9), (a)(12), or (a)(13) under the Securities Act.

(d)  Experience of Such Purchaser. Such Purchaser, either alone or together
with its representatives, has such knowledge, sophistication and experience in business and
financial matters so as to be capable of evaluating the merits and risks of the prospective
investiment in the Securities, and has so evaluated the merits and risks of such investment.
Such Purchaser is able to bear the economic risk of an investment in the Securities and, at
the present time, 1s able to afford a complete loss of such investment.
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(e General Solicitation. Such Purchaser is not, to such Purchaser’s knowledge,
purchasing the Securifies as a result of any advertisement, article, notice or other
communication regarding the Securities published in any newspaper, magazine or sirmlar
media or broadcast over television or radio or presented at any seminar or, to the knowledge
of such Purchaser, any other general solicitation or general adverfisement.

() Access to Information. Such Purchaser acknowledges that it has had the
opportunity to review the Transaction Documents (including all exhibits and schedules
thereto) and the SEC Reports and has been afforded (i) the opportunity to ask such
questions as it has deemed necessary of and to receive answers from, representatives of
the Company conecerning the terms and conditions of the offering of the Securities and the
merits and risks of investing in the Secunties; (i1) access to information about the Company
and its financial condition, results of operations, business, properties, management and
prospects sufficient to enable it to evaluate its investment; and (iii) the opportunity to obtain
such additional information that the Company possesses or can acquire without
unreasonable effort or expense that is necessary to make an informed investment decision
with respect to the investrnent.

(g)  Certain Transactions and Confidentiality. Other than consummating the
transactions contemplated hereunder, such Purchaser has not, nor has any Person acting on
behalf of or pursuant to any understanding with such Purchaser, directly or indirectly
executed any purchases or sales, including Short Sales, of the securifies of the Company
during the period commencing as of the time that such Purchaser first received a term sheet
(written or oral) from the Company or any other Person representing the Company setting
forth the material terms of the transactions contemplated hersunder and ending
immediately prior to the execution hereof. Notwithstanding the foregoing, in the case of a
Purchaser that 1s a multi-managed investment vehicle whereby separate portfolio managers
manage separate portions of such Purchaser’s assets and the portfolio managers have no
direct knowledge of the investment decisions made by the portfolio managers managing
other portions of such Purchaser’s assets, the representation set forth above shall only apply
with respect to the portion of assets managed by the portfolio manager that made the
investment decision to purchase the Securities covered by this Agreement. Other than to
other Persons party to this Agreement or to such Purchaser’s representatives, including,
without limitation, its officers, directors, partners, legal and other advisors, employees,
agents and Affiliates, such Purchaser has maintained the confidentiality of all disclosures
made to it in connection with this transaction (including the existence and terms of this
transaction). Notwithstanding the foregoing, for the avoidance of doubt, nothing contained
herein shall constifute a representation or warranty, or preclude any actions, with respact
to locating or borrowing shares in order to effect Short Sales or similar transactions in the
future.

The Company acknowledges and agrees that the representations contained in this Section 3.2 shall
not modify, amend or affect such Purchaser’s right to rely on the Company”s representations and
warranties contained in this Agreement or any representations and warranties contained in any
other Transaction Document or any other document or instrument executed and/or delivered in
connection with this Agreement or the consummation of the transactions contemplated hereby.
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Notwithstanding the foregoing, for the avoidance of doubt, nothing contained herein shall
constitute a representation or warranty, or preclude any actions, with respect to locating or
borrowing shares in order to effect Short Sales or similar transactions in the future.

ARTICLE 1V,
OTHER AGREEMENTS OF THE PARTIES

4.1 Transfer Restrictions.

(a) The Securities may only be disposed of in compliance with state and federal
securities laws. In connection with any transfer of Securities other than pursuant to an
effective registration staterment or Rule 144, to the Company or to an Affiliate of a
Purchaser or in connection with a pledge as contemplated in Section 4.1(b), the Company
may require the transferar thereof to provide to the Company an opinion of counsel selected
by the transferor and reasonably acceptable to the Company, the form and substance of
which opinion shall be reasonably satisfactory to the Company, to the effect that such
transfer does not require registration of such transferred Securities under the Securities Act.
As a condition of transfer, any such transferee shall agree in writing to be bound by the
terms of this Agreement and the Registration Rights Agreement and shall have the rights
and obligations of a Purchaser under this Agreement and the Registration Rights
Agreement.

(b} The Purchasers agree to the imprinting, solong asis required by this Section
4.1, of a legend on any of the Securities in the following form:

[NEITHER] THIS SECURITY [NOR THE SECURITIES INTO WHICH THIS
SECURITY IS [EXERCISABLE] [CONVERTIBLE]] HAS [NOT] BEEN REGISTERED
WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE SECURITIES
COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM
REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT™), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD
EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER
THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM,
OR IN A TRANSACTION NOT SUBIECT TO, THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH
APPLICABLE STATE SECURITIES LAWS, THIS SECURITY [AND THE
SECURITIES ISSUABLE UPON [EXERCISE] [CONVERSION] OF THIS SECURITY]
MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT
WITH A REGISTERED BROKER-DEALER OR OTHER LOAN WITH A FINANCIAL
INSTITUTION THAT IS AN “ACCREDITED INVESTOR™ AS DEFINED IN RULE
501(a) UNDER THE SECURITIES ACT OR OTHER LOAN SECURED BY SUCH
SECURITIES.

The Company acknowledges and agrees that a Purchaser may from time to time
pledge pursuant to a bona fide margin agreement with a registered broker-dealer or grant a
security interest in some or all of the Securities to a financial institution that is an
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“accredited investor” as defined in Rule 501(a) under the Securities Act and, if required
under the terms of such arrangement, such Purchaser may transfer pledged or secured
Securnties to the pledgees or secured parties. Such a pledge or transfer would not be subject
to approval of the Company and no legal opinion of legal counsel of the pledgee, secured
party or pledgor shall be required in connection therewith. Further, no notice shall be
required of such pledge. Atthe appropriate Purchaser’s expense, the Company will execute
and deliver such reasconable documentation as a pledgee or secured party of Securities may
reasonably request in connection with a pledge or transfer of the Securities, including, if
the Securities are subject to registration pursuant to the Registration Rights Agreement, the
preparation and filing of any required prospectus supplement under Rule 424(b)(3) under
the Securities Act or other applicable provisicn of the Securities Act to appropriately
amend the list of Selling Stockholders (as defined in the Registration Rights Agreement)
thereunder.

(c) Certificates evidencing the Underlying Shares shall not contain any legend
{including the legend set forth in Section 4.1¢(b) hereof): (i) while a registration statement
(including the Registration Statement) covering the resale of such secwrity is effective
under the Securities Act, (11) following any sale of such Underlving Shares pursuant to Rule
144, (i} if such Underlying Shares are eligible for sale under Rule 144, without the
requirement for the Company to be in compliance with the current public information
required under Rule 144 as to such Underlying Shares and without volume or manner-of-
sale restrictions] or (iv) if such legend is not required under applicable requirements of the
Securities Act (including judicial interpretations and pronouncements issued by the staff
of the Commission). The Company shall cause its counsel to issue a legal opinion to the
Transfer Agent or the Purchaser promptly after the Effective Date if requured by the
Transfer Agent to effect the removal of the legend hereunder, or if requested by a
Purchaser, respectively. If all or any shares of Preferred Stock are converted at a time when
there is an effective registration statement to cover the resale of the Underlving Shares, or
if such Underlving Shares mav be sold under Rule 144 and the Company is then in
compliance with the current public information required under Rule 144, or if the
Underlving Shares may be sold under Rule 144 without the requirement for the Company
to be in compliance with the current public information requured under Rule 144 as to such
Underlying Shares and without volume or manner-of-sale restrictions or if such legend is
not otherwise required under applicable requirements of the Securities Act (including
judicial interpretations and pronouncements issued by the staff of the Comrmission) then
such Underlying Shares shall be issued free of all legends. The Company agrees that
following the Effective Date or at such time as such legend is no longer required under this
Section 4.1(¢), it will, no later than the earlier of (i) two (2) Trading Days and (ii) the
number of Trading Days comprising the Standard Settlement Peniod (as defined below)
following the delivery by a Purchaser to the Company or the Transfer Agent of a certificate
representing Underlying Shares, as applicable, issued with a restrictive legend (such date,
the “Legend Removal Date™), deliver or cause to be delivered to such Purchaser a
certificate representing such shares that is free from all restrictive and other legends. The
Company may not make any notation on its records or give instructions to the Transfer
Agent that enlarge the restrictions on transfer set forth in thus Section 4. Certificates for
Underlying Shares subject to legend removal hereunder shall be transmitted by the Transfer
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Agent to the Purchaser by crediting the account of the Purchaser’s prime broker with the
Depository Trust Company System as directed by such Purchaser. As used hersin,
“Standard Settlement Period” means the standard settlement period, expressed in a number
of Trading Days, on the Company’s primary Trading Market with respect to the Common
Stock as in effect on the date of delivery of a certificate representing Underlying Shares,
as applicable, issued with a restrictive legend.

(d)  Inadditionto such Purchaser’s other available remedies, the Company shall
pay to a Purchaser, in cash, (1) as partial iquidated damages and not as a penalty, for each
$1,000 of Underlying Shares (based on the VWAP of the Common Stock on the date such
Securities are submitted to the Transfer Agent) delivered for removal of the restrictive
legend and subject to Section 4.1{c), $10 per Trading Day (increasing to $20 per Trading
Day five (5) Trading Days after the Legend Removal Date) for each Trading Day after the
Legend Removal Date until such certificate is delivered without a legend and (i1) if the
Company fails to (a) issue and deliver (or cause to be delivered) to a Purchaser by the
Legend Removal Date a certificate representing the Securitias so delivered to the Company
by such Purchaser that is free from all restrictive and other legends and (b) if after the
Legend Removal Date such Purchaser purchases (in an open market transaction or
otherwise) shares of Common Stock to deliver in satisfaction of a sale by such Purchaser
of all or any portion of the mumber of shares of Common Stock, or a sale of a mumber of
shares of Common Stock equal to all or any portion of the number of shares of Common
Stock that such Purchaser anticipated receiving from the Company without any restrictive
legend, then, an amount aqual to the excess of such Purchaser’s total purchase price
(including brokerage cormmmissions and other out-of-pocket expenses, if any) for the shares
of Common Stock so purchased (including brokerage commissions and other out-of-pocket
expenses, if any) (the “Buy-In Price™) over the product of (%) such mumber of Underlying
Shares that the Company was required to deliver to such Purchaser by the Legend Remaoval
Date multiplied by (v} the lowest closing sale price of the Common Stock on any Trading
Day during the period commencing on the date of the delivery by such Purchaser to the
Company of the applicable Underlving Shares (as the case may be) and ending on the date
of such delivery and payment under this elanse (ii).

(e Each Purchaser, severally and not jointly with the other Purchasers, agrees
with the Company that such Purchaser will sell any Securities pursuant to either the
registration requirements of the Securities Act, including any applicable prospectus
delivery requirements, or an exemption therefrom, and that if Securities are sold pursuant
to a Registration Statement, they will be sold in compliance with the plan of distribution
set forth therein, and acknowledges that the removal of the restrictive legend from
certificates representing Securities as set forth in this Section 4.1 is predicated upon the
Company’s reliance upon this understanding,

4.2  Acknowledgment of Dilution. The Company acknowledges that the issuance of

the Securities may result in dilution of the outstanding shares of Common Stock, which dilution
may be substantial under certain market conditions. The Company further acknowledges that its
obligations under the Transaction Documents, including, without limitation, its obligation to issue
the Underlying Shares pursuant to the Transaction Documents, are unconditional and absolute and
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not subject to any right of set off, counterclaim, delay or reduetion, regardless of the effect of any
such dilution or any ¢laim the Company may have against any Purchaser and regardless of the
dilutive effect that such issuance may have on the ownership of the other stockholders of the
Company.

4.3 Furnishing of Information; Public Information.

(a) Until the earlier of the time that (i) no Purchaser owns Securities, the
Company covenants to maintain the registration of the Common Stock under Section 12(b)
or 12(g) of the Exchange Act and to timely file (or obtain extensions in respect thereof and
file within the applicable grace period) all reports required to be filed by the Company after
the date hereof pursuant to the Exchange Act even if the Company is not then subject to
the reporting requirements of the Exchange Act.

(by At any time during the period commencing from the six (6) month
anniversary of the date hereof and ending at such time that all of the Securities may be sold
without the requrement for the Company to be in compliance with Rule 144{c)(1) and
otherwise without restriction or limitation pursuant to Rule 144, if the Company (i) shall
fail for any reason to satisfy the current public information requirement under Rule 144(c)
or (ii) has ever been an issuer described in Rule 1440 1)(1) or becomes an issuer in the
fiuture, and the Company shall fail to satisfy any condition set forth in Rule 144(i)(2) (a
“Public_Information Failure™ then, in addition to such Purchaser’s other available
remedies, the Company shall pay to a Purchaser, in cash, as partial liquidated damages and
not as a penalty, by reason of any such delay in or reduction of its ability to sell the
Securities, an amount in cash equal to two percent (2.0%) of the aggregate Subscription
Amount of such Purchaser’s Securities on the day of a Public Information Failure and on
every thirtieth (30" day (pro rated for periods totaling less than thirty days) thereafter until
the earlier of (a) the date such Public Information Failure is cured and (b) such time that
such public information is no longer required for the Purchasers to transfer the Underlying
Shares pursuant to Rule 144. The payments to which a Purchaser shall be entitled pursuant
to this Section 4.3(b) are referred to herein as “Public Information Failure
Pavments.” Public Information Failure Payments shall be paid on the earlier of (i) the last
day of the calendar month during which such Public Information Failure Payments are
incurred and (ii) the third (3™) Business Day after the event or failure giving rise to the
Public Information Failure Payments is cured. In the event the Company fails to make
Public Information Failure Payments in a timely manner, such Public Information Failure
Payments shall bear interest at the rate of 1.5% per month (prorated for partial months)
until paid in full. Nothing herein shall limit such Purchaser’s right to pursue actual damages
for the Public Information Failure, and such Purchaser shall have the right to pursue all
remedies available to it atlaw or in equity including, without limitation, a decree of specific
performance and/or injunctive relief.

4.4 Integration. The Company shall not sell, offer for sale or solicit offers to buy or
otherwise negotiate in respect of any security (as defined in Section 2 of the Securities Act) that
would be integrated with the offer or sale of the Securities in a manner that would require the
registration under the Securities Act of the sale of the Secunities or that would be integrated with
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the offer or sale of the Securities for purposes of the mules and regulations of any Trading Market
such that it would require sharcholder approval prior to the closing of such other fransaction unless
shareholder approval 1s obtained before the closing of such subsequent transaction.

4.5  Conversion and Exercise Procedures. Each of the form of Notice of Conversion
included in the Certificate of Designation set forth the totality of the procedures required of the
Purchasers in order to convert the Preferred Stock. Without limiting the preceding sentences, no
ink-original Notice of Exercise or Notice of Conversion shall be required, nor shall any medallion
guarantee (or other type of guarantee or notarization) of any Notice of Exercise or Notice of
Conversion form be required in order to convert the Preferred Stock. No additional legal opinior,
other information or instructions shall be required of the Purchasers to convert their Preferred
Stock. The Company shall honor the conversions of the Preferred Stock and shall deliver
Underlying Shares in accordance with the terms, conditions and time periods set forth in the
Transaction Documents.

4.6 Securities Laws Disclosure; Publicity. The Company shall, if deemead necessary,
(a) by the Disclosure Time, issue a press release disclosing the material terms of the transactions
contemnplated hereby, and (b) file a Current Report on Form 8-K, including the Transaction
Documents as exhibits thereto, with the Comrmssion within the time required by the Exchange
Act. From and after the issuance of such press release, the Company represents to the Purchasers
that it shall have publicly disclosed all material, non-public information delivered to any of the
Purchasers by the Company or any of its Subsidiaries, or any of their respective officers, directors,
emplovees, Affiliates or agents, including, without limitation, the Placement Agent, in connection
with the transactions contemnplated by the Transaction Documents. In addition, effective upon the
issuance of such press release, the Company acknowledges and agrees that any and all
confidentiality or sirmilar obligations under any agreement, whether written or oral, between the
Company, any of its Subsidiaries or any of their respective officers, directors, agents, employees,
Affiliates or agents, including, without limitation, the Placement Agent, on the one hand, and any
of the Purchasers or any of their Affiliates on the other hand, shall terminate and be of no further
force or effect. The Company understands and confirms that each Purchaser shall be relying on
the foregoing covenant in effecting transactions in securities of the Company. The Company and
2ach Purchaser shall consult with each other in issuing any other press releases with raspact to the
transactions contemplated hereby, and neither the Company nor any Purchaser shall issue any such
press release nor otherwise make any such public statement without the prnior consent of the
Company, with respect to any press release of any Purchaser, or without the prior consent of each
Purchaser, with respect to any press release of the Company, which consent shall not unreasonably
be withheld or delayed, except if such disclosure is required by law, in which case the disclosing
party shall promptly provide the other party with prior notice of such public statement or
communication. Notwithstanding the foregoing, the Company shall not publicly disclose the name
of any Purchaser, or include the name of any Purchaser in any filing with the Comimission or any
regulatory agency or Trading Market, without the prior written consent of such Purchaser, except
(a) as required by federal securities law in commection with (i) any registration statement
contemplated by the Registration Rights Agreement and (ii) the filing of final Transaction
Documents with the Commission and (b) to the extent such disclosure is required by law or Trading
Market regulations, in which case the Company shall provide the Purchasers with prior notice of
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such disclosure permitted under this clause (b) and reasonably cooperate with such Purchaser
regarding such disclosura.

4.7  Shareholder Rights Plan. No claim will be made or enforeed by the Company or,
with the consent of the Company, any other Person, that any Purchaser is an “Acquiring Person™
under any control share acquisition, business combination, poison pill (including any distribution
under a rights agreement) or similar anfi-takeover plan or arrangement in effect or hereafter
adopted by the Company, or that any Purchaser could be deemed to trigger the provisions of any
such plan or arrangement, by virfue of receiving Securities under the Transaction Documents or
under any other agreement between the Company and the Purchasers.

48  Non-Public Information. Except with respect to the material terms and conditions
ofthe transactions contemplated by the Transaction Doguments, which shall be disclosed pursuant
to Section 4.6, the Company covenants and agrees that neither if, nor any other Person acting on
its behalf will provide any Purchaser or its agents or counsel with any information that constitutes,
or the Company reascnably believes constitutes, material non-public information, unless prior
thereto such Purchaser shall have consented in writing to the receipt of such information and
agreed in writing with the Company to keep such information confidential. The Company
understands and confirms that each Purchaser shall be relving on the foregoing covenant in
effecting transactions in securities of the Company. To the extent that the Company, any of its
Subsidianes, or any of their respective officers, director, agents, emplovees or Affiliates delivers
any material, non-public information to a Purchaser without such Purchaser’s consent, the
Company hereby covenants and agrees that such Purchaser shall not have any duty of
confidentiality to the Company, any of its Subsidiaries, or any of their respective officers,
directors, emplovees, Affiliates or agents, including, without limitation, the Placement Agent, or
a duty to the Company, any of its Subsidiaries or any of their respective officers, directors,
employees, Affiliates or agents, including, without limitation, the Placement Agent, not to trade
on the basis of, such material, non-public informaticn, provided that the Purchaser shall remain
subject to applicable law. To the extent that any notice provided pursuant to any Transaction
Document constitutes, or contains, material, non-public information regarding the Company or
any Subsidiaries, the Company shall sirmmultaneously with the delivery of such notice file such
notice with the Commission pursuant to a Current Reporton Form 8-K. The Companyunderstands
and confirms that each Purchaser shall be relying on the foregoing covenant in effecting
transactions in securities of the Company.

4.9  Use of Proceeds. The Company shall use the net proceeds from the sale of the
Securities hereunder for (a) first $50,000 for raimbursement of lead Purchaser’s legal fees and
expenses as directly by such Purchaser and (b) second to working capital purposes and shall not
use such proceeds: (1) for the satisfaction of any portion of the Company’s debt (other than payment
of trade payables in the ordinary course of the Company’s business and prior practices), (i1) for
the redemption of any Common Stock or Common Stock Equivalents, (iii) for the settlement of
any outstanding litigation or (iv) in violation of FCPA or OFAC regulations.

4,10  Indemmnification of Purchasers. Subject to the provisions of this Section 4.10, the
Company will indemnify and hold each Purchaser and its directors, officers, shareholders,

members, partners, emplovees and agents (and any other Persons with a functionally equivalent
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role of a Person holding such titles notwithstanding a lack of such title or any other title), each
Person who controls such Purchaser (within the meaning of Section 15 of the Securities Act and
Section 20 of the Exchange Act), and the directors, officers, shareholders, agents, members,
partners or employees (and any other Persons with a functionally equivalent role of a Person
holding such titles notwithstanding a lack of such title or any other tifle) of such controlling persons
(each, a “Purchaser Party”) harmless from any and all losses, liabilities, obligations, claims,
contingencies, damages, costs and expenses, including all judgments, amounts paid in settlements,
court costs and reasonable attorneys® fees and costs of investigation that any such Purchaser Party
may suffer or incur as a result of or relating to (a) any breach of any of the replesentatlons

warranties, covenants or agreements made by the Company in this Agreement or in the other
Transaction Documents or (b) any action instituted against the Purchaser Parties in any capacity,
or any of them or their respective Affiliates, by any stockholder of the Company who is not an
Affiliate of such Purchaser Party, with respect to any of the transactions contemplated by the
Transaction Documents (unless such action is solely based upon a material breach of such
Purchaser Party’s representations, warranties or covenants under the Transaction Documents or
any agreements or understandings such Purchaser Party may have with any such stockholder or
any violations by such Purchaser Party of state or federal securities laws or any conduct by such
Purchaser Party which is finally judicially determined to constitute fraud, gross negligence or
willful misconduct. If any action shall be brought against any Purchaser Party in respect of which
indemnity may be sought pursuant to this Agreement, such Purchaser Party shall promptly notify
the Company in writing, and, the Company shall have the right to assume the defense thereof with
counsel of its own choosing reasonably acceptable to the Purchaser Party. Any Purchaser Party
shall have the right to employ separate counsel in any such action and participate in the defense
thereof, but the fees and expenses of such counsel shall be at the expense of such Purchaser Party
except to the extent that (i) the employment thereof has been specifically authorized by the
Company in writing, (ii) the Company has failed after a reasonable period of time to assume such
defense and to employ counsel or (iii) in such action there is, in the reasonable opinion of counsel
a material conflict on any material issue between the position of the Company and the position of
such Purchaser Party, in which case the Company shall be responsible for the reasonable fees and
expenses of no more than one such separate counsel. The Company will not be liable to any
Purchaser Party under this Agreement (v) for any settlement by a Purchaser Party effected without
the Company’s prior written consent, which shall not be unreasonably withheld or delayed; or (z)
to the extent, but only to the extent that a loss, claim, damage or liability is attributable to any
Purchaser Party’s breach of any of the representations, other Transaction Documents. The
indemnification required by this Section 4.10 shall be made by periodie payments of the amount
thereof during the course of the investigation or defense, as and when bills are received or are
mcwrred. The indermnnity agreements contained herein shall be in addition to any cause of action
or stmilar right of any Purchaser Party against the Company or cthers and any liabilities the
Company may be subject to pursuant to law.

4.11 Reservation and Listine of Securities.

{a) The Company shall maintain a reserve of the Required Mimimum from its
duly authorized shares of Common Stock for issuance pursuant to the Transaction
Documents in such amount as may then be required to fulfill its obligations in full under
the Transaction Documents.
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(by If, on any date, the number of authorized but unissued (and otherwise
unreserved) shares of Common Stock is less than 200% of (i) the Required Minimum on
such date, minus (11) the number of shares of Common Stock previously 1ssued pursuant to
the Transaction Documents, then the Board of Directors shall use commercially reascnable
efforts to amend the Company’s certificate or articles of incorporation to increase the
number of authorized but unissued shares of Common Stock to at least 130% of the
Required Minimmun at such time (minus the number of shares of Common Stock previously
issued pursuant to the Transaction Documents), as soon as possible and in any event not
later than the 75 day after such date, provided that the Company will not be required at
any time to authorize a number of shares of Common Stock greater than the maximum
remaining number of shares of Common Stock that could possibly be issued after such
time pursuant to the Transaction Documents.

(c) The Company shall, if applicable: (i) in the time and manner requirsd by
the principal Trading Market, prepare and file with such Trading Market an additional
shares listing application covering a number of shares of Common Stock at least equal to
the Required Minimum on the date of such application, (ii) take all steps necessary to cause
such shares of Common Stock to be approved for listing or quotation on such Trading
Market as soon as possible thereafter, (iii) provide to the Purchasers evidence of such
listing or quotation and (1v) maintain the listing or quotation of such Common Stock on
any date at least equal o the Required Minimum on such date on such Trading Market or
another Trading Market. The Company agrees to maintain the eligibility of the Common
Stock for electronic transfer through the Depository Trust Company or another established
clearing corporation, including, without limitation, by timely payment of fees to the
Depository Trust Company or such other established clearing corporation in cormection
with such electronic transfer.

412 [RESERVED]

413 Subsequent Equity Sales.

(a)  From the date hereof until 60 days after the date hereof, neither the
Company not any Subsidiary shall issue, enter into any agreement to issue or amounce the
issuance or proposed issuance of any shares of Common Stock or Common Stock
Equivalents or (ii) file any registration statement or any amendment or supplement thereto,
in each case other than as contemplated pursuant to the Registration Rights Agreement.

(b} Notwithstanding the foregoing, this Section 4.13 shall not apply in respect
of an Exempt Issuance, except that no Variable Rate Transaction shall be an Exempt
Issuance.

4.14  Certain Transactions and Confidentiality. Each Purchaser, severally and not jointly

with the other Purchasers, covenants that neither it, nor any Affiliate acting on its behalf or
pursuant to any understanding with it will execute any purchases or sales, including Short Sales,
of any of the Company’s securities during the period commencing with the execution of this
Agreement and ending at such time that the transactions contemplated by this Agreement are first
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publicly announced pursuant to the imitial press release as described in Section 4.6. Each
Purchaser, severally and not jointly with the other Purchasers, covenants that until such time as
the transactions contemplated by this Agreement are publicly disclosed by the Company pursuant
to the initial press release as described in Section 4.6, such Purchaser will maintain the
confidentiality of the existence and terms of this transaction and the information included in the
Disclosure Schedules (other than as disclosed to its legal and other representatives).
Notwithstanding the foregoing, and notwithstanding anything contained in this Agresment to the
contrary, the Company expressly acknowledges and agrees that (i) no Purchaser makes any
representation, warranty or covenant hereby that 1t will not engage in effecting transactions in any
securities of the Company after the time that the transactions contemplated by this Agreement are
first publicly anmounced pursuant to the inifial press release as described in Section 4.6, (ii) no
Purchaser shall be restricted or prohibited from effecting any transactions in any securities of the
Company in accordance with applicable securities laws from and after the time that the transactions
contemplated by this Agreement are first publicly announced pursuant to the initial press release
as described in Section 4.6 and (iii) no Purchaser shall have any duty of confidentiality or duty not
to frade in the securnties of the Company to the Company, any of its Subsidiaries, or any of their
respective officers, directors, employees, Affiliates or agent, including, without limitation, the
Placement Agent after the issuance of the imitial press release as described in Section
4.6. Notwithstanding the foregoing, in the case of a Purchaser thatis a multi-managed investment
vehicle whereby separate portfolio managers manage separate portions of such Purchaser’s assets
and the portfolio managers have no direct knowledge of the investient decisions made by the
portfolio managers managing other portions of such Purchaser’s assets, the covenant set forth
above shall only apply with respect to the portion of assets managed by the portfolio manager that
made the investment decision to purchase the Securities covered by this Agreement.

4.15 Form D: Blue Skv Filings. The Company agrees to timely file a Form D with
respect to the Securities as required under Regulation D and to provide a copy thersof, promptly
upon request of any Purchaser. The Company shall take such action as the Company shall
reasonably determine is necessary in order to obtain an exemption for, or to qualify the Securities
for, sale to the Purchasers at the Closing under applicable securities or “Blue Sky™ laws of the
states of the United States, and shall provide evidence of such actions promptly upon request of
any Purchaser.

4.16  Additional Shares of Preferred Stock. In the event that the Company does not file
a Registration Statement for a minimum of 8 million shares of Common Stock underlying the
Preferred Stock (ignoring for such purposes any limitations on conversion therein) held by the
Purchasers on or before the 10% calendar day following the date hereof, the Company shall issue
to the Purchasers, for each share of Preferred Stock issued hereunder, an additional 0.10 shares of
Preferred Stock ($100 Stated Value) for each Trading Day thereafter until such registration
statement is filed for no additional consideration. Such delivery shall be made (or enterad in book-
entry with the Transfer Agent) within 3 Trading Days of the earlier of demand by the Purchaser or
the date such Registration Statement is filed.

ARTICLE V.
MISCELLANEOUS
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51  Termination. This Agreement may be terminated by any Purchaser, as to such
Purchaser’s obligations hereunder only and without any effect whatsoever on the obligations
between the Company and the other Purchasers, by written notice to the other parties, ifthe Closing
has not been consummated on or before the fifth (5%) Trading Day following the date hereof,
provided, however, that no such termination will affect the right of any party to sue for any breach

by any other party {or parties).

52  Fees and Expenses. At the Closing, the Company has agreed to reimburse the
Purchasers the non-accountable sum of $50,000 for its legal fees and expenses. Except as
expressly set forth in the Transaction Documents to the contrary, each party shall pay the fees and
expenses of its advisers, counsel, accountants and other experts, if any, and all other expenses
incurred by such party incident to the negotation, preparation, execufion, delivery and
performance of this Agreement. The Company shall pay all Transfer Agent fees (including,
without limitation, any fees required for same-day processing of any instruction letter delivered by
the Company and any conversion or exercise notice delivered by a Purchaser), stamp taxes and
other taxes and duties levied in connection with the delivery of any Securities to the Purchasers.

5.3  Entire Agreement. The Transaction Documents, together with the exhibits and
schedules thereto, contain the entire understanding of the parties with respect to the subject matter
hereof and thereof and supersede all prior agreements and understandings, oral or writtery, with
respect to such matters, which the parties acknowledge have been merged into such documents,
exhibits and schedules.

54  Notices. Any and all notices or other communications or deliveries required or
permitted to be provided hereunder shall be in writing and shall be deemed given and effective on
the earliest of' {a) the time of transmission, if such notice or communication is delivered via email
attachiment at the e-mail address as set forth on the signature pages attached hereto at or prior to
5:30 p.m. (New York City time) on a Trading Day, (b) the next Trading Day after the time of
transmissior, if such notice or commurication is delivered via email attachiment at the e-mail
address as set forth on the signature pages attached hereto on a day that 1s not a Trading Day or
later than 5:30 p.m. (New York City time) on any Trading Day, (¢) the second (2°) Trading Day
following the date of mailing, 1f sent by U.S. nationally recognized overnight courier service or
(d) upon actual receipt by the party to whom such notice is required to be given. The address for
such notices and communications shall be as set forth on the signature pages attached hereto.

55  Amendments: Waivers. No provision of this Agreement may be waived, modified,
supplemented or amended except in a written instrument signed, in the case of an amendment, by
the Company and Purchasers which purchased at least 50.1% in interest of the Preferred Stock
based on the initial Subscription Amounts hereunder (or, prior to the Closing, the Company and
each Purchaser) or, in the case of a waiver, by the party against whomn enforcement of any such
waived provision is sought, provided that if any amendment, modification or waiver
disproportionately and adversely impacts a Purchaser (or group of Purchasers), the consent of such
disproportionately impacted Purchaser (or group of Purchasers) shall also be required. No waiver
of any default with respect to any provision, condition or requirernent of this Agreement shall be
deemed to be a contimiing waiver in the future or a waiver of any subsequent default or a waiver
of any other provision, condifion or requirement hereof, nor shall any delay or omussion of any
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party to exercise any right hereunder in any manner impair the exercise of any such right. Any
proposed amendment or waiver that disproportionately, materially and adversely affects the rights
and obligations of any Purchaser relative to the comparable rights and obligations of the other
Purchasers shall require the prior written consent of such adversely affected Purchaser. Any
amendment effected in accordance with this Section 5.5 shall be binding upon each Purchaser and
holder of Securities and the Company.

56  Headings The headings herein are for convenience only, do not constitute a part
of this Agreement and shall not be deemed to limit or affect any of the provisions hereof.

5.7  Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties and their successors and permitted assigns. The Company may not assign
this Agreement or any rights or obligations hereunder without the prior written consent of each
Purchaser (other than by merger). Any Purchaser may assign any or all of its rights under this
Agreement to any Person to whom such Purchaser assigns or transfers any Securities, provided
that such transferee agrees in writing to be bound, with respect to the transferred Securities, by the
provisions of the Transaction Documents that apply to the “Purchasers.”

58  No Third-Party Beneficiaries. This Agreement is intended for the benefit of the
parties hereto and their respective suceessors and permitted assigns and is not for the benefit of,
nor may any provision hereof be enforced by, any other Person, except as otherwise set forth in
Section 4.10 and this Section 5.8.

59  Govemning Law. All questions concerning the construction, validity, enforcement
and interpretation of the Transaction Documents shall be governed by and construed and enforced
in accordance with the internal laws of the State of New York, without regard to the principles of
conflicts of law thereof. Each party agrees that all legal Proceedings concerning the
interpretations, enforcement and defense of the transactions contemplated by this Agreement and
any other Transaction Documents (whether brought against a party hereto or its respective
affiliates, directors, officers, shareholders, partners, members, emplovees or agents) shall be
commenced exclusively in the state and federal courts sitting in the City of New York. Each party
hereby irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in
the City of New York, Borough of Manhattan for the adjudication of any dispute hereunder or in
comnection herewith or with any transaction contemplated hereby or discussed herein {including
with respect to the enforcement of any of the Transaction Documents), and hereby irrevocably
waives, and agrees not to assert in any Action or Proceeding, any claim that it is not personally
subject to the junisdiction of any such court, that such Action or Proceeding is improper or 1s an
inconvenient venue for such Proceeding. Each party hereby irrevocably waives personal service
of process and consents to process being served in any such Action or Proceeding by mailing a
copy thereof via registered or certified mail or overnight delivery {(with evidence of delivery) to
such party at the address in effect for notices to it under this Agreement and agrees that such service
shall constitute good and sufficient service of process and notice thereof. Nothing contained herein
shall be deemed to limit in any way any right fo serve process in any other manner permitted by
law. If any party shall commence an Action or Proceeding to enforce any provisions of the
Transaction Docwments, then, in addition to the obligations of the Company under Section 4.10,
the prevailing party in such Action or Proceeding shall be reimbursed by the non-prevailing party
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for its reasonable attorneys’ fees and other costs and expenses incwred with the investigation,
preparation and prosecution of such Action or Proceeding.

5.10 Survival. The representations and warranties contained herein shall survive the
Closing and the delivery of the Securnities.

5.11 Execution. This Agreement may be executed in two or more counterparts, all of
which when taken together shall be considered one and the same agreement and shall become
effective when counterparts have been signed by each party and delivered to each other party, it
being understood that the parties need not sign the same counterpart, Inthe event thatany signature
is delivered by e-mail delivery of a * pdf” format data file, such signature shall create a valid and
binding obligation of the party executing (or on whose behalf such signature is executed) with the
same foree and effect as if such “ pdf” signatwre page were an original thereof.

5.12  Severability. If any term, provision, covenant or restriction of this Agreement is
held by a court of competent jurisdiction to be invalid, illegal, void or unenforceable, the remainder
of the terms, provisions, covenants and restrictions set forth herein shall remain in full force and
effect and shall in no way be affected, impaired or invalidated, and the parties hersto shall use their
commercially reasonable efforts to find and employ an alternative means to achieve the same or
substantially the same result as that contemplated by such term, provision, covenant or restriction.
It is hereby stipulated and declarad to be the intention of the parties that they would have executed
the remaining terms, provisions, covenants and restrictions without including any of such that may
be hereafter declared invalid, illegal, void or unenforceable.

5.13 Rescission and Withdrawal Right. Notwithstanding anything to the contrary

contained in (and without limiting any similar provisions of) any of the other Transaction
Documents, whenever any Purchaser exercises a right, election, demand or option under a
Transaction Document and the Company does not timely perform its related obligations within the
periods therein provided, then such Purchaser may rescind or withdraw, in its sole discretion from
time to time upon written notice to the Company, any relevant notice, demand or election in whole
or in part without prejudice to its fuhure actions and rights.

5.14 Replacement of Securties. If any certificate or instrument evidencing any
Securities 1s mutilated, lost, stolen or destroved, the Company shall issue or cause to be issued in
exchange and substitution for and upon cancellation thereof (in the case of mutilation), or in lieu
of and substitution therefor, a new certificate or instrument, but only upon receipt of evidence
reasonably satisfactory to the Company of such loss, theft or destruction. The applicant for a new
certificate or instrument under such cirewnstances shall also pay any reasonable third-party costs
(including customary indsmmity) associated with the issuance of such replacement Securities.

5.15 Remedies. In addition to being enfitled to exercise all rights provided hersin or
granted by law, including recovery of damages, each of the Purchasers and the Company will be
entitled to specific performance under the Transaction Docwments. The parties agree that
monetary damages may not be adequate compensation for any loss incurred by reason of any
breach of obligations contained in the Transaction Documents and hereby agree to waive and not
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to assert in any Action for specific performance of any such obligation the defense that a remedy
at law would be adequate.

5.16 Pavment Set Aside. To the extent that the Company makes a payment or payments
to any Purchaser pursuant to any Transaction Document or a Purchaser enforces or exercises its
rights thereunder, and such payment or payments or the proceeds of such enforcement or exercise
or any part thereof are subsequently invalidated, declared to be fraudulent or preferential, set aside,
recovered from, disgorged by or are required to be refunded, repaid or otherwise restored to the
Company, a trustee, receiver or any other Person under any law (including, without limitation, any
bankruptey law, state or federal law, comrmon law or equitable cause of action), then to the extent
of any such restoration the obligation or part thereof originally intended to be satisfied shall be
revived and continued in full force and effect as if such payment had not been made or such
enforcement or setoff had not oceurred.

519 Liguidated Damages. The Company’s obligations to pay any partial liquidated
damages or other amounts owing under the Transaction Documents is a continuing obligation of
the Company and shall not terminate until all unpaid partial liquidated damages and other amounts
have been paid notwithstanding the fact that the instrument or security pursuant to which such
partial liquidated damages or other amounts are due and payable shall have been canceled.

5.20  Satuwrdays, Sundavs, Holidavs, etc.  If the last or appointed day for the taking of
any action or the expiration of any right required or granted herein shall not be a Business Day,
then such action may be taken or such right may be exercised on the next succeeding Business
Day.

5.21 Construction. The parties agree that each of them and/or their respective counsel
have reviewed and had an opportunity to revise the Transaction Documents and, therefore, the
normal rule of construction to the effect that any ambiguties are to be resolved against the drafting
party shall not be employed in the interpretation of the Transaction Documents or any amendments
thereto. In addition, each and every reference fo share prices and shares of Commeon Stock in any
Transaction Document shall be subject to adjustment for reverse and forward stock splits, stock
dividends, stock combinations and other similar transactions of the Common Stock that occur after
the date of this Agreement.

522 WAIVER OF JURY TRIAL. IN ANY ACTION, SUIT, OR PROCEEDING
IN ANY JURISDICTION BROUGHT BY ANY PARTY AGAINST ANY OTHER PARTY,
THE PARTIES EACH KNOWINGLY AND INTENTIONALLY, TO THE GREATEST
EXTENT PERMITTED BY APPLICABLE LAW, HEREBY ABSOLUTELY,
UNCONDITIONALLY, IRREVOCABLY AND EXPRESSLY WAIVES FOREVER
TRIAL BY JURY.

(Signature Pages Follow)
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IN WITNESS WHEREOF, the parties hereto have caused this Securities Purchase

Agreement to be duly executed by their respective authorized signatories as of the date first
indicated above.

FOXO TECHNOLOGIES INC. Address for Notice:
s, i |
By B o N Email:
Name: Seamus Lagan slagan(@foxotechnologies.com
Title: CEO

With a copy to (which shall not constitute notice):

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGE FOR PURCHASER FOLLOWS]
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Docyusign Envelope 1D: B2AFA455-0444-4818-2ABF-80198B3388FD

[PURCHASER. SIGNATURE PAGES TO FOXO SECURITIES PURCHASE AGREEMENT]

IN WITNESS WHEREOF, the undersigned have caused this Securities Purchase
Agreement to be duly executed by their respective authorized signatories as of the date first

indicated above.
Name of Purchaser:
Signature of Authorized Signatory of Purchaser: [ ,%}m s

G2336TIDIEFDEBE

Name of Authorized Signatery: _Robert Grundstein

Title of Authorized Signatory: _ COO of Purchaser’s Investment Manager
Email Address of Authorized Signatory: _rgrundstein@sabbymanagement.com
Address for Notice to Purchaser: ¢/o Sabby Management, LLC, 1011 Links Dr,, Miami Beach 33109

Address for Delivery of Securities to Purchaser (if not same as address for notice):

Atmn: Client Setilement, Wedbush Securities, 1000 Wilshire Blvd Ste 850

Los Angeles , CA 90017. Please include account name and number for deposit, Sabby Volatility
Warrant Master Fund LTD 71793754

Subscription Amount: $550,000
Shares of Preferred Stock: 530 @ $1,000 per Share

Beneficial Ownership Blocker [14.99% or XX 9.99%

EIN Number: _98-1017380

[SIGNATURE PAGES CONTINUE]




SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement (this “Agreement™) is dated as of June 3, 2025
between Foxo Technologies Inc., a Delaware corporation (the “Company™), and each purchaser
1dentified on the signature pages hereto (each, including its successors and assigns, a “Purchaser”™
and collectively, the “Purchasers™).

WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant
to Section 4(a)(2) of the Securities Act (as defined below), and Rule 506 promulgated thersunder,
the Company desires to issue and sell to each Purchaser, and each Purchaser, severally and not
jointly, desires to purchase from the Company, securities of the Company as more fully described
in this Agreement.

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this
Agreement, and for other good and valuable consideration the receipt and adequacy of which are
hereby acknowledged, the Company and each Purchaser agree as follows:

ARTICLE L.
DEFINITIONS

1.1 Definitions. In addition to the terms defined elsewhere in this Agreement: (a)
capitalized terms that are not otherwise defined herein have the meanings given to such terms in
the Certificate of Designation (as defined herein), and (b) the following terms have the meanings
set forth in this Section 1.1:

“Action” shall have the meaning ascribed to such term in Section 3.1(j).

“Affiliate™ means any Person that, directly or indirectly through one or more
intermediaries, controls or is controlled by or is under commeon control with a Person, as
such terms are vsaed in and construed under Rule 405 under the Securities Act.

“Board of Directors™ means the board of directors of the Commpany.

“Business Day” means any day other than Saturday, Sunday or other day on which
commercial banks in The City of New York are authorized or required by law to remain
closed.

“Certificate of Designation™ means the Certificate of Designation filed prior to the
date hereof by the Company with the Secretary of State of Delaware.

k)

*“Closing Dates” means the Trading Days on which all of the Transaction
Documents have been executed and delivered by the applicable parties thereto as to the
applicable Closing, and all conditions precedent to (1) the Purchasers” obligations to pay
the applicable Subscription Amount as to a Closing and (i1} the Company’s obligations to
deliver the applicable Securities, in each case, have been satisfied or waived as to a Closing.

“Closings™ means, collectively, the First Closing, the Second Closing and the Third
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Closing.
“Commission” means the United States Securities and Exchange Commission.

“Common Stock™ means the common stock of the Company, par value $0.0001 per
share, and any other class of securities into which such securities may hereafter be
reclassified or changed.

“Common_Stock Equivalents” means any securities of the Company or the
Subsidiaries which would entitle the holder thereof to acquire at any time Common Stock,
including, without limitation, any debt, preferred stock, right, option, warrant or other
instrument that is at any time convertible into or exercisable or exchangeable for, or
otherwise entitles the holder thereof to receive, Common Stock.

“Conversion Price” shall have the meaning ascribed to such term in the Certificate
of Designation.

“Conversion Shares” shall have the meaning ascribed to such term in the Certificate
of Designation.

“Disclosure Schedules™ shall have the meaning ascribed to such term in Section
3.1

“Disclosure Time™ means, (1) if this Agreement 1s signed on a day that 1s not a
Trading Day or after 9:00 a.m. (New Y ork City time) and before midmght (WNew York City
time) on any Trading Day, 9:01 am. (New York City time) on the Trading Day
immediately following the date hereof, and (ii) if this Agreement is signed between
midnight (New York City time) and 2:00 a.m. (New York City time) on any Trading Day,
no later than 9:01 a.m. (New York City time) on the date hereof.

“Effective Date™ means the earliest of the date that (a) the initial Registration
Statement has been declared effective by the Commission, (b) all of the Underlying Shares
have been sold pursuant to Rule 144 or may be sold pursuant to Rule 144 without the
requirement for the Company to be in compliance with the current public information
required under Rule 144 and without volume or manner-of-sale restrictions, (¢) following
the one year anniversary of the Third Closing Date provided that a holder of Underlying
Shares is not an Affiliate of the Company, or (d) all of the Underlving Shares may be sold
pursuant to an exemption from registration under Section 4{a)(1) of the Securities Act
without volume or manner-of-sale restrictions and Company counsel has delivered to such
holders a standing written unqualified opimon that resales may then be made by such
holders of the Underlying Shares pursuant to such exemption which opinion shall be in
form and substance reasonably acceptable to such holders.

“EGS” means Ellenoff Grossman & Schole LLP, with offices located at 1345
Avenue of the Americas, New York, New York 10105-0302.

“Evaluation Date™ shall have the meaning ascribed to such term in Section 3.1(s).
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“Exchange Act™ means the Securities Exchange Act of 1934, as amended, and the
rules and regulations promulgated thereunder.

“Exempt Issnance™ means the issuance of (a) shares of Common Stock or options
to emmplovees, officers or directors of the Company pursuant to any stock or option plan
duly adopted for such purpose, by a majority of the non-amplovee members of the Board
of Directors or a majority of the members of a committee of non-employee directors
established for such purpose for services rendered to the Company, (b) securities upon the
exercise or exchange of or conversion of any Securities 1ssued hereunder, warrants to the
Placement Agent in connection with the transactions pursuant to this Agreement and any
securities upon exercise of warrants to the Placement Agent and/or other securities
exercisable or exchangeable for or convertible into shares of Common Stock issued and
outstanding on the date of this Agreement, provided that such securities have not been
amended since the date of this Agreement to increase the mumber of such securities or to
decrease the exercise price, exchange price or conversion price of such securities {other
than in connection with stock splits or combinations) or to extend the term of such
securities, and (c) securities issued pursuant to acquisitions or strategic transactions
approved by a majority of the disinterested directors of the Company, provided that such
securities are issued as “restricted securities™ (as defined in Rule 144) and carry no
registration rights that require or permit the filing of any registration statement in
comnection therewith during the prohibition period in Section 4.12(a) herein, and provided
that any such issuance shall only be to a Person (or to the equityholders of a Person) which
is, itself or through its subsidiaries, an operating company or an owner of an asset in a
business synergistic with the business of the Company and shall provide to the Company
additional benefits in addition to the investment of funds, but shall not include a transaction
in which the Company is issuing securities primarily for the purpose of raising capital or
to an enfity whose primary business is investing in securities.

“FCPA™ means the Foreign Corrupt Practices Act of 1977, as amended.

“First Closing™ means the first closing of the purchase and sale of the Securities
pursuant to Section 2.1 which shall oceur within one (1) Trading Day of the date hereof.

“GAAP” shall have the meaning ascribed to such term in Section 3.1¢h).
“Indebtedness™ shall have the meaning ascribed to such term in Section 3.1(bb).

“Intellectual Property Rights™ shall have the meaning ascribed to such term in
Section 3.1(0).

“Legend Removal Date™ shall have the meaning ascribed to such term in Section
4.1(c).




“Liens™ means a lien, charge, pledge, security interest, encumbrance, right of first
refusal, preemptive right or other restriction.

“Material Adverse Effect” shall have the meaning assigned to such term in Section
3.1(b).

“Material Permits™ shall have the meaning ascribed to such term in Section 3.1(n).
“Maximum Rate™ shall have the meaning ascribed to such term in Section 5.17.

“Person” means an individual or corporation, partnership, trust, incorporated or
unincorporated association, joint venture, limited liability company, joint stock company,
govermment (or an agency of subdivision thereof) or other entity of any kind.

“Preferred Stock™ means the up to 1,650 shares of the Company’s Series A
Convertible Preferred Stock 1ssued hereunder having the rights, preferences and privileges
set forth in the Certificate of Designation.

“Proceeding” means an action, claim, suit, investigation or proceeding (including,
without limitation, an informal investigation or partial procesding, such as a deposition),
whether commenced or threatened.

“Public_Information Failure™ shall have the meaning ascribed to such term in
Section 4.3(b).

“Public Information Failure Pavments™ shall have the meaning ascribed to such
term in Section 4.3(b).

“Purchaser Partv™ shall have the meaning ascribed to such term in Section 4.10.

“Registration Rights Aoreement™ means the Registration Rights Agreement dated
as of Aprl 4, 2025, by and among the Company and the Purchaser, which Registration
Rights Agreement covers the obligations of the Company to file the resale of the
Underlving Shares 1ssuable upon conversion of the Preferred Stock issuable hereunder.

“Registration Statement™ means a registration statement meeting the requirements
set forth in the Registration Rights Agreement and covering the resale of the Underlying
Shares by each Purchaser as provided for in the Registration Rights Agresment.

“Required Approvals™ shall have the meaning ascribed to such term in Section
3.1(e).

“Reguired Minimum™ means, as of any date, the maximum aggregate number of
shares of Common Stock then issued or potentially issuable in the future pursuant to the
Transaction Documents, including any Underlying Shares issuable upon conversion in full
of all shares of Preferred Stock, ignoring any conversion limits set forth therein.
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“Rule 144” means Rule 144 promulgated by the Commmission pursuant to the
Securities Act, as such Rule may be amended or interpreted from time to time, or any
similar rule or regulation hereafter adopted by the Commission having substantially the
same purpose and effect as such Rule.

“Rule 424” means Rule 424 promulgated by the Commission pursuant to the
Securities Act, as such Rule may be amended or interpreted from time to time, or any
similar rule or regulation hereafter adopted by the Commission having substantially the
same purpose and effect as such Rule.

“SEC Reports™ shall have the meaning ascribed to such term in Section 3.1(h).

“Second Closing™ shall mean the second closing of the purchase and sale of the
Securities pursuant to Section 2.1 which shall occwr within 2 Trading Daws after the
effective date of the Registration Statement.

“Securities” means the Preferred Stock and the Underlying Shares.

“Securities Act” means the Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder.

“Short Sales™ means all “short sales™ as defined in Rule 200 of Regulation SHO
under the Exchange Act (but shall not be deemed to include locating and/or borrowing
shares of Common Stock).

“Stated Value” means $1,000 per share of Preferred Stock.

“Subscription Amount™ shall mean, as to each Purchaser, the aggregate amount to
be paid for the Preferred Stock purchased at each Closing as specified below such
Purchaser’s name on the signature page of this Agreement and next to the heading
“Subscription Amount,” in United States dollars and in immediately available funds.

“Subsidiary’™ means any subsidiary of the Company as set forth on Schedule 3.1(a)
and shall, where applicable, also include any direct or indirect subsidiary of the Company
formed or acquired after the date hereof.

“Third Closing™ shall mean the third closing of the purchase and sale of the
Securities pursuant to Section 2.1 which shall occur within 10 Trading Days after the
effective date of the Registration Statement.

“Trading Day” means a day on which the principal Trading Market is open for
trading.

“Trading Market™” means any of the following markets or exchanges on which the
Commeon Stock is listed or quoted for trading on the date in question: the NY SE American,
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the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdaq Global Select Market,
the New York Stock Exchange, the Pink Open Market, OTCQB or the OTCQX (or any
successors to any of the foregoing).

“Transaction Documents™ means this Agreement, the Certificate of Designation,
all exhibits and schedules thereto and hereto and any other documents or agreements
executed in connection with the transactions conternplated hereunder.

“Transfer Agent™ means the current transfer agent of the Company and any
successor transfer agent of the Company.

“Underlying Shares™ means the shares of Common Stock issued and issuable upon
COnversion.

“VWAP” means, for any date, the price determined by the first of the following
clauses that applies; (a) if the Common Stock 1s then listed or quoted on a Trading Market,
the daily volume weighted average price of the Common Stock for such date (or the nearest
preceding date) on the Trading Market on which the Common Stock is then listed or quoted
as reported by Bloomberg L P. (based on a Trading Day from 9:30 am. (New York City
time) to 4:02 p.m. (New York City time)), (b) if OTCQB Venture Market (“OTCQB™) or
OTCQX Best Market (“OTCX™) is not a Trading Market, the volume weighted average
price of the Common Stock for such date (or the nearest preceding date) on OTCQB or
OTCQX as applicable, (¢} if the Common Stock is not then listed or quoted for trading on
OTCQB or OTCQX and if prices for the Common Stock are then reported on the Pink
Open Market (*Pink Market™) operated by OTC Markets, Inc. (or a similar organization or
ageney succeeding to its functions of reporting prices), the most recent bid price per share
of the Comimon Stock so reported, or (d) in all other cases, the fair market value of a share
of Common Stock as determined by an independent appraiser seleeted in good faith by the
Purchasers of a majonty in interest of the Securities then outstanding and reasonably
acceptable to the Company, the fees and expenses of which shall be paid by the Company.

ARTICLE I1.
PURCHASE AND SALE

2.1 Closings.

(a) First Closing. On the First Closing Date, upon the terms and subject to the
conditions set forth herein, substantiall y concurrent with the execution and delivery of this
Agreement by the parties hereto, the Company agrees to sell, and the Purchasers, severally
and not jointly, agree to purchase, up to an aggregate of $550.000 of shares of Preferred
Stock with an aggregate Stated Value equal to $550,000. The aggregate number of shares
of Preferred Stock sold in the First Closing shall be 550. Each Purchaser shall deliver to
the Company, via wire transfer or a certified check, immediately available funds equal to
such Purchasers Subscripion Amount and the Company shall deliver to each Purchaser its
respective shares of Preferred Stock as determined pursuant to Section 2.2(a), and the
Company and each Purchaser shall deliver the other items set forth in Section 2.2
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deliverable at the First Closing. Upon satisfaction of the covenants and conditions set forth
in Sections 2.2 and 2.3, the First Closing shall oceur at the offices of EGS or such other
location as the parties shall mutually agree and take place remotely by electronic transfer
of the First Closing documentation.

by Second Closing. On the Second Closing Date, upon the terms and subject
to the conditions set forth herein, the Company agrees to sell, and the Purchasers, severally
and not jointly, agree to purchase, up to an aggregate of $550.000 of shares of Preferred
Stock with an aggregate Stated Value equal to $550,000. The aggregate number of shares
of Preferred Stock sold in the Second Closing shall be 550. Each Purchaser shall deliver
to the Company, via wire transfer or a certified check, immediately available funds equal
to such Purchasers Subscniption Amount and the Company shall deliver to each Purchaser
its respective shares of Preferred Stock as determined pursuant to Section 2.2(a), and the
Company and each Purchaser shall deliver the other items set forth in Section 2.2
deliverable at the Second Closing. Upon satisfaction of the covenants and conditions set
forth in Sections 2.2 and 2.3, the Second Closing shall oceur at the offices of EGS or such
other location as the parties shall mutually agree and take place remotely by electronic
transfer of the Second Closing documentation.

(c) Third Closing. On the Third Closing Date, upon the terms and subject to
the conditions set forth herein, the Company agrees to sell, and the Purchasers, severally
and not jointly, agree to purchase, up to an aggregate of $550.000 of shares of Preferred

Stock with an aggregate Stated Value equal to $550,000. The aggregate number of shares
of Preferred Stock sold in the Third Closing shall be 550. Each Purchaser shall deliver to
the Company, via wire transfer or a certified check, immediately available funds equal to
such Purchasers Subscription Amount and the Company shall deliver to each Purchaser its
respective shares of Preferred Stock as determined pursuant to Section 2.2(a), and the
Company and each Purchaser shall deliver the other items set forth in Section 2.2
deliverable at the Third Closing. Upon satisfaction of the covenants and conditions set
forth in Sections 2.2 and 2.3, the Third Closing shall occur at the offices of EGS or such
other location as the parties shall mutually agree and take place remotely by electronic
transfer of the Third Closing documentation.

2.2 Deliveries.

(a) On or prior to each Closing Date, as applicable, the Company shall deliver
or cause to be delivered to each Purchaser the following:

(i) as to the First Closing, this Agreement duly executed by the
Company; and

(i)  a certificate evidencing a number of shares of Preferred Stock equal
to such Purchaser’s Subscription Amount as to the applicable Closing times one (1)
divided by the Stated Value, registered in the name of such Purchaser.

(b) On or prior to each Closing Date, as applicable, each Purchaser shall deliver
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or cause to be delivered to the Company the following:

(i) as to the First Closing, this Agreement duly executed by such
Purchaser; and

(ii)  such Purchaser’s Subscription Amount applicable to such Closing
by wire transfer to the account specified in writing by the Company.

2.3 Closing Conditions.

(a) The obligations of the Company hereunder in connection with each Closing,
as applicable, are subject to the following conditions being met:

(1) the accuracy in all material respects (or, to the extent representations
or warranties are qualified by matenality, in all respects) on the applicable Closing
Date of the representations and warranties of the Purchasers contained herein
(unless as of a specific date therein in which case they shall be accurate in all
material respects (or, to the extent representations or warranties are qualified by
matetiality, in all respects) as of such date),

(i) all obligations, covenants and agreements of each Purchaser
required to be performed at or prior to the applicable Closing Date shall have been
performed; and

(ii1)  the delivery by each Purchaser of the items set forth in Section 2. 2(b)
of this Agreement.

(b}  The respective obligations of the Purchasers hereunder in connection with
each Closing, as applicable, are subject to the following conditions being met:

(1) the accuracy in all material respects (or, to the extent representations
or warranties are qualified by materiality or Material Adverse Effect, in all respects)
when made and on the applicable Closing Date of the representations and
warranties of the Company contained herein (unless as of a specific date therein in
which case they shall be accurate in all material respects or, to the extent
representations or warranties are qualified by mateniality or Material Adverse
Effect, in all respects) as of such date);

(i)  all obligations, covenants and agreements of the Company required
to be performed at or prior to the applicable Closing Date shall have been
performed;

(i)  the delivery by the Company of the items set forth in Section 2.2(a)
of this Agreement;

(iv)  there shall have been no Material Adverse Effect with respect to the
Company;, and




() as to the Second Closing and Third Closing, one or more
Registration Statements registering all Conversion Shares underlying the Preferred
Stock shall be declared effective and have remained continuously effective for, as
to the Second Closing, two (2) Trading Days and, as to the Third Closing, ten (10)
Trading Days.

{(vi)  from the date hereof to each Closing Date, trading in the Common
Stock shall not have been suspended by the Commission or the Company’s
principal Trading Market and, at any time prior fo the applicable Closing Date,
trading in securities generally as reported by Bloomberg L.P. shall not have been
suspended or limited, or minimum prices shall not have been established on
securities whose trades are reported by such service, or on any Trading Market, nor
shall a banking moratorium have been declared either by the United States or New
York State authorities nor shall there have occurred any material outbreak or
escalation of hostilities or other national or international calamity of such
magnitude in its effect on, or any material adverse change in, any financial market
which, in each case, in the reasonable judgment of such Purchaser, makes it
impracticable or inadvisable to purchase the Securities at the applicable Closing.

ARTICLE IIL
REPRESENTATIONS AND WARRANTIES

3.1 Representations and Warranties of the Company, Except as set forth in the
Disclosure Schedules, which Disclosure Schedules shall be deemed a part hereof and shall qualify
any representation or otherwise made herein to the extent of the disclosure contained in the
corresponding section of the Disclosure Schedules, the Company hereby makes the following
representations and warranties to each Purchaser:

(a) Subsidiaries. All of the direct and indirect subsidiaries of the Company are
set forth on Schedule 3.1{a). The Company owns, directly or indirectly, all of the capital
stock or other equity interests of each Subsidiary ﬁee and clear of any Liens, and all of the
issued and outstanding shares of capital stock of each Subsidiary are validly issued and are
fully paid, non-assessable and free of preemptive and similar rights to subseribe for or
purchase securities. If the Company has no subsidiaries, all other references to the
Subsidiaries or any of them in the Transaction Documents shall be disregarded.

(b} Organization and Qualification. The Company and each of the Subsidiaries
is an entity duly incorporated or otherwise organized, validly existing and in good standing
under the laws of the jurisdiction of its incorporation or organization, with the requisite
power and authority to own and use its properties and assets and to carry on its business as
currently conducted. Neither the Company nor any Subsidiary is in violation nor default
of any of the provisions of its respective certificate or articles of incorporation, bylaws or
other organizational or charter documents. Each of the Company and the Subsidiaries is
duly qualified to conduct business and is in good standing as a foreign corporation or other
entityin each jurisdiction in which the nature of the business condueted or property owned
by it makes such qualification necessary, except where the failure to be so qualified or in
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good standing, as the case may be, could not have or reasonably be expected to result in:
(1) a material adverse effect on the legality, validity or enforceability of any Transaction
Document, (11) a matenal adverse effect on the results of operations, assets, business,
prospects or condition (financial or otherwise) of the Company and the Subsidiaries, taken
as a whole, or (iii} a material adverse effect on the Company’s ability to perform in any
material respect on a timely basis its obligations under any Transaction Document {any of
(1), (i) or (iii1), a “Material Adverse Effect™) and no Proceeding has bean instituted in any
such jurisdiction revoking, limiting or curtailing or seeking to revoke, limit or curtail such
power and authority or qualification.

()] Authorization; Enforcement. The Company has the requisite corporate
power and authority to enter into and to consummate the transactions contemplated by this
Agreement and each of the other Transaction Documents and otherwise to carry out its
obligations hereunder and thereunder. The execution and delivery of this Agreement and
each of the other Transaction Documents by the Company and the consummation by it of
the transactions contemplated hereby and thereby have been duly authorized by all
necessary action on the part of the Company and no finther action is required by the
Company, the Board of Directors or the Company’s stockholders in connection herewith
or therewith other than in connection with the Requred Approvals. This Agreement and
each other Transaction Document to which it is a party has been (or upon delivery will
have been) duly executed by the Company and, when delivered in accordance with the
terms hereof and thereof, will constifute the valid and binding obligation of the Comparny
enforceable against the Company in accordance with its terms, except (i) as limited by
general equitable principles and applicable bankruptey, insolvency, reorganization,
moratorium and other laws of general application affecting enforcement of creditors’ rights
generally, (ii) as limited by laws relating to the availability of specific performance,
imunctive relief or other equitable remedies and (ii1) insofar as indemnification and
contribution provisions may be limited by applicable law.

{(d) NoConfliets. The execution, delivery and performance by the Company of
this Agreement and the other Transaction Documents to which it is a party, the issuance
and sale of the Securities and the consummation by it of the transactions contemplated
hereby and thereby do not and will not (1) conflict with or violate any provision of the
Company’s or any Subsidiary’s certificate or articles of incorporation, bylaws or other
organizational or charter documents, or (ii) conflict with, or constitute a default {or an event
that with notice or lapse of time or both would become a default) under, result in the
creation of any Lien upon any of the properties or assets of the Company or any Subsidiary,
or give to others any rights of termination, amendment, anti-dilution or similar adjustments,
acceleration or cancellation (with or without notice, lapse of time or both) of any
agreement, credit facility, debt or other instmiment (evidencing a Company or Subsidiary
debt or otherwise) or other understanding to which the Company or any Subsidiary 1s a
party or by which any property or asset of the Company or any Subsidiary is bound or
affected, or (iii) subject to the Required Approvals, conflict with or result in a violation of
any law, rule, regulation, order, judgment, injunction, decree or other restricion of any
cowurt or governmental authority to which the Company or a Subsidiary is subject (including
federal and state securities laws and regulations), or by which any property or asset of the
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Company or a Subsidiary is bound or affected; except in the case of each of clauses (i1) and
(iii), such as could not have or reasonably be expected to result in a Material Adverse
Effect.

(e) Filings, Consents and Approvals, The Company 1s not required to obtain
any consent, waiver, authorization or order of, give any notice to, or make any filing or
registration with, any court or other federal, state, local or other governmental authority or
other Person in connection with the execution, delivery and performance by the Company
of the Transaction Documents, other than: (i) the filings required pursuant to Section 4.6
of this Agreement, (i1) the filing with the Commission pursuant to the Registration Rights
Agreement and (iii) the notice and/or application(s) to each applicable Trading Market for
the issuance and sale of the Securities and the listing of the Underlying Shares for trading
thereon in the time and manner required thereby, (iv) the filing of Form D with the
Commission and such filings as are required to be made under applicable state securities
laws (collectively, the “Required Approvals™).

(f) Issuance of the Securities. The Securities are duly authorized and, when
issued and paid for in accordance with the applicable Transaction Documents, will be duly
and validly issued, full y paid and nonassessable, free and clear of all Liens imposed by the
Company other than restrictions on transfer provided for in the Transaction Documents.
The Underlying Shares, when 1ssued in accordance with the terms of the Transaction
Documents, will be validly issued, fully paid and nonassessable, free and clear of all Liens
imposed by the Company other than restrictions on transfer provided for in the Transaction
Documents. The Company has reserved from its duly authorized capital stock a nurmber
of shares of Commeon Stock for issuance of the Underlving Shares at least equal to the
Required Minimum on the date hereof.

(g)  Capitalization. The capitalization of the Company as of the date hereof'is
as set forth on Schedule 3.1{g), which Schedule 3.1{g) shall also include the number of
shares of Common Stock owned beneficially, and of record, by Affiliates of the Company
as of the date hereof. The Company has not issued any capital stock since its most recently
filed periodic report under the Exchange Act, other than pursuant to the exercise of
employee stock options under the Company’s stock option plans, the issuance of shares of
Common Stock to emplovees pursuant to the Company’s emploves stock purchase plans
and pursuant to the conversion andfor exercise of Common Stock Equivalents outstanding
as of the date of the most recently filed periodic report under the Exchange Act. No Person
has any right of first refusal, preemptive night, right of participation, or any similar right to
participate in the transactions contemplated by the Transaction Documents. Except as set
forth on Schedule 3 1(g). thers are no outstanding options, warrants, scrip rights to
subscribe to, calls or commitments of any character whatsoever relating to, or securities,
rights or obligations convertible into or exercisable or exchangeable for, or giving any
Person any right to subseribe for or acquire, any shares of Common Stock or the capital
stock of any Subsidiary, or contracts, commitments, understandings or arrangements by
which the Company or any Subsidiary 1s or may become bound to issue additional shares
of Common Stock or Common Stock Equivalents or capital stock of any Subsidiary. The
issuance and sale of the Securities will not obligate the Company or any Subsidiary to issue
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shares of Common Stock or other securities to any Person (other than the Purchasers).
There are no outstanding securities or instriuments of the Company or any Subsidiary with
any provision that adjusts the exercise, conversion, exchange or reset price of such security
or instrument upon an issuance of securities by the Company or any Subsidiary. There are
no outstanding securifies or instruments of the Company or any Subsidiary that contain any
redemption or simmilar provisions, and there are no contracts, commitments, understandings
or arrangements by which the Company or any Subsidiary is or may become bound to
redeem a security of the Company or such Subsidiary. The Company does not have any
stock appreciation rights or “phantom stock™ plans or agreements or any similar plan or
agreement. All of the outstanding shares of capital stock of the Company are duly
authorized, validly issued, fully paid and nonassessable, have been issued in compliance
with all federal and state securities laws, and none of such outstanding shares was issued
in violation of any preemptive rights or similar rights to subscribe for or purchase
securities. No further approval or authorization of any stockholder, the Board of Directors
or others is required for the issuance and sale of the Securities. There are no stockholders
agreements, voting agreements or other similar agreements with respect to the Company’s
capital stock to which the Company is a party or, to the knowledge of the Company,
between or among any of the Company’s stockholders.

(h) SEC Reports: Financial Statements. The Company has filed all reports,
schedules, forms, statements and other documents required to be filed by the Company

under the Securities Act and the Exchange Act, including pursuant to Section 13(a) or 15(d)
thereof, for the two years preceding the date hereof (or such shorter period as the Company
was required by law or regulation to file such material) (the foregoing materials, including
the exhibits thereto and documents incorporated by reference therein, being collectively
referred to herein as the “SEC Reports™) on a timely basis or has received a valid extension
of such time of filing and has filed any such SEC Reports prior to the expiration of any
such extension. As of their respective dates, the SEC Reports complied in all material
respects with the requirements of the Securities Act and the Exchange Act, as applicable,
and none of the SEC Reports, when filed, contained any untrue statement of a material fact
or omitted to state a material fact required to be stated therein or necessary in order to make
the statements therein, in the light of the circumstances under which they were made, not
misleading. The Company has never been an issuer subject to Rule 144(1) under the
Securities Act. The financial statements of the Company included in the SEC Reports
comply in all material respects with applicable accounting requirements and the rules and
regulations of the Commission with respect thereto as in effect at the time of filing. Such
financial statements have been prepared in accordance with United States generally
acecepted accounting principles applied on a consistent basis during the periods involved
(“GAAP™), except as may be otherwise specified in such financial statements or the notes
thereto and except that unaudited financial statements may not contain all footnotes
required by GAAP, and fairly present in all material respects the financial position of the
Company and its consolidated Subsidiaries as of and for the dates thereof and the results
of operations and cash flows for the periods then endad, subject, in the case of unaudited
statements, to normal, immaterial, vear-end audit adjustments.
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(1) Material Changes: Undisclosed Events, Liabilities or Developments. Since
the date of the latest audited financial statements included within the SEC Reports, except

as set forth on Schedule 3.1(i), (1) there has been no event, occurrence or development that
has had or that could reasonably be expected to result in a Material Adverse Effect, (ii) the
Company has not incurred any liabilities (contingent or otherwise} other than (A) trade
payables and accrued expenses incurred in the ordinary course of business consistent with
past practice and (B) liabilities not required to be reflected in the Company’s financial
statements pursuant to GAAP or disclosed in filings made with the Commmission, (i) the
Company has not altered its method of accounting, (1v) the Company has not declared or
made any dividend or distribution of cash or other property toits stockholders or purchased,
redeemed or made any agreements to purchase or redeem any shares of its capital stock
and (v) the Company has not issued any equity securities to any officer, director or
Affiliate, except pursuant to existing Company stock option plans. The Company does not
have pending before the Commission any request for confidential treatment of information.
Except for the issuance of the Securities contemplated by this Agreement or as set forth on
Schedule 3.1{1), no event, liability, fact, circumstance, occurrence or development has
occurred or exists or is reasonably expected to occur or exist with respect to the Company
or its Subsidiaries or their respective businesses, prospects, properties, operations, assets
or financial condition, that would be required to be disclosed by the Company under
applicable securities laws at the time this representation is made or deemed mads that has
not been publicly disclosed at least 1 Trading Day prior to the date that this representation
is made.

{) Litigation. Except as set forth on Schedule 3.1(7), there is no action, suit,
inquiry, notice of violation, proceeding or investigation pending or, to the knowledge of
the Company, threatened against or affecting the Company, any Subsidiary or any of their
respective properties before or by any court, arbitrator, governmental or admimstrative
agency or regulatory authority (federal, state, county, local or foreign) (collectively, an
“Action™. None of the Actions set forth on Schedule 3.1}, (1) adversely affects or
challenges the legality, validity or enforceability of any of the Transaction Documents or
the Securities or (ii) could, if there were an unfavorable decision, have or reasonably be
expected to result in a Matenial Adverse Effect. Neither the Company nor any Subsidiary,
nor any director or officer thereof, is or has been the subject of any Action involving a
claim of violation of or liability under federal or state securities laws or a claim of breach
of fiduciary duty. There has not been, and to the knowledge of the Company, there is not
pending or contemplated, any investigation by the Comimission involving the Company or
any current or former director or officer of the Company. The Commission has not issued
any stop order or other order suspending the effectiveness of any registration statement
filed by the Company or any Subsidiary under the Exchange Act or the Securities Act.

(k) Labor Relations. Mo labor dispute exists or, to the knowledge of the
Company, is imminent with respect to any of the employees of the Company, which could
reasonably be expected to result in a Material Adverse Effect. None of the Company’s or
its Subsidiaries® employees is a member of a union that relates to such employee’s
relationship with the Company or such Subsidiary, and neither the Company nor any of its
Subsidiaries is a party to a collective bargaining agreement, and the Company and its
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Subsidiaries believe that their relationships with their emplovees are good. To the
knowledge of the Company, no executive officer of the Company or any Subsidiary, is, or
is now expected to be, in violation of any material term of any employment contract,
confidentiality, disclosure or proprietary information agreement or non-competition
agreement, or any other contract or agreement or any restrictive covenant in favor of any
third party, and the continued employment of each such executive officer does not subject
the Company or any of its Subsidiaries to any liability with respect to any of the foregoing
matters. The Company and its Subsidiaries are in campliance with all U.S. federal, state,
local and foreign laws and regulations relating to emplovment and employment practices,
terms and conditions of emplovment and wages and hours, except where the failure to be
in compliance could not, individually or in the aggregate, reasonably be expected to have
a Matenial Adverse Effect.

) Compliance. Neither the Company nor any Subsidiary: (i) is in default
under or in violation of (and no event has occurred that has not been waived that, with
notice or lapse of time or both, would result in a default by the Company or any Subsidiary
under), nor has the Company or any Subsidiary received notice of a claim thatit is in default
under or that it 1s in violation of, any indenfure, loan or credit agreement or any other
agreement or instrument to which it is a party or by which it or any of its properties is
bound (whether or not such default or violation has been waived), (it} is in violation of any
judgment, decree or order of any court, arbitrator or other governmental authority or (iii)
is or has been in violation of any statute, mile, ordinance or regulation of any governmental
authority, including without limitation all foreign, federal, state and local laws relating to
taxes, environmental protection, occupational health and safety, produet quality and safety
and employment and labor matters, except in each case as could not have or reasonably be
expected to result in a Material Adverse Effect.

(m) Environmental Laws. The Company and its Subsidiaries (i) are in
compliance with all federal, state, local and foreign laws relating to pollution or protection
of human health or the environment (including ambient air, surface water, groundwater,
land surface or subsurface strata), including laws relating to emissions, discharges, releases
or threatened releases of chemicals, pollutants, contaminants, or toxic or hazardous
substances or wastes (collectively, “Hazardous Materials™) into the environment, or
otherwise relating to the mamifacture, processing, distribufion, use, treatment, storage,
disposal, transport or handling of Hazardous Materials, as well as all anthorizations, codes,
decrees, demands, or demand letters, injunctions, judgments, licenses, notices or notice
letters, orders, permits, plans or regulations, issued, entered, promulgated or approved
thereunder (“Environmental Laws™, (ii) have received all permits licenses or other
approvals required of them under applicable Environmental Laws to conduct their
respective businesses; and (iii) are in compliance with all terms and conditions of any such
permit, license or approval where in each clause (1), (1) and (111), the failure to so comply
could be reasonably expected to have, individually or in the aggregate, a Material Adverse
Effect.

{n) Regulatory Permits. The Company and the Subsidiaries possess all
certificates, authorizations and permits issued by the appropriate federal, state, local or
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foreign regulatory authorities necessary to conduet their respective businesses as described
in the SEC Reports, except where the failure to possess such permits could not reasonably
be expected to result in a Material Adverse Effect (“Material Permits™), and neither the
Company nor any Subsidiary has received any notice of procesdings relating to the
revocation or modification of any Material Permit.

(o) Title to Assets. The Company and the Subsidiaries have good and
marketable title in fee simple to all real property owned by them and good and marketable
title in all personal property owned by them that is material to the business of the Company
and the Subsidiaries, in each case free and clear of all Liens, except for (i) Liens as do not
materially affect the value of such property and do not materially interfere with the use
made and proposed to be made of such property by the Company and the Subsidiaries and
(ii) Liens for the payment of federal, state or other taxes, for which appropriate reserves
have been made therefor in accordance with GAAP and, the payment of which is neither
delinquent nor subject to penalties. Any real property and facilities held under lease by the
Company and the Subsidiaries are held by them under valid, subsisting and enforceable
leases with which the Company and the Subsidiaries are in compliance.

(p)  Imtellectual Property. The Company and the Subsidiaries have, or have
rights to use, all patents, patent applications, trademarks, trademark applications, service
marks, trade names, trade secrets, inventions, copyrights, licenses and other intellectual
property rights and similar rights necessary or required for use in connection with their
respective businesses as described in the SEC Reports and which the failure to so have
could have a Material Adverse Effect (collectively, the “Intellectual Property Rights™).
None of, and neither the Company nor any Subsidiary has received a notice (written or
otherwise) that any of, the Intellectual Property Rights has expired, terrninated or been
abandoned, or 1s expected to expire or terminate or be abandoned, within two (2) vears
from the date of thus Agreement. Neither the Company nor any Subsidiary has received,
since the date of the latest audited financial statements included within the SEC Reports, a
written notice of a claim or otherwise has any knowledge that the Intellectual Property
Rights violate or infringe upon the rights of any Person, except as could not have or
reasonably be expected to not have a Material Adverse Effect. To the knowledge of the
Company, all such Infellectual Property Rights are enforceable and there is no existing
infringement by another Person of any of the Intellectual Property Rights. The Company
and its Subsidiaries have taken reasonable security measures to protect the sescrecy,
confidentiality and value of all of their intellectual properties, except where failure to do
so could not, individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect.

(@)  Insurance. The Company and the Subsidiaries are insured by insurers of
recognized financial responsibility against such losses and risks and in such amounts as are
prudent and customary in the businesses in which the Company and the Subsidiaries are
engaged, including, but not limited to, directors and officers insurance coverage at least
equal to the aggregate Subscription Amount. Neither the Company nor any Subsidiary has
any reason to believe that it will not be able to renew its existing insurance coverage as and
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when such coverage expires or to obtain similar coverage from similar insurers as may be
necessary to continue its business without a significant increase in cost.

(1) Transactions with Affiliates and Emplovees. Except as set forth on
Schedule 3.1(r), none of the officers or directors of the Company or any Subsidiary and, to

the knowledge of the Company, none of the employees of the Company or any Subsidiary
1s presently a party to any transaction with the Company or any Subsidiary {other than for
services as employees, officers and directors), including any contract, agreement or other
arrangement providing for the furnishing of services to or by, providing for rental of real
or personal property to or from, providing for the borrowing of money from or lending of
mongy to or otherwise requiring payments to or from any officer, director or such employee
or, to the knowledge of the Company, any entity in which any officer, director, or any such
employee has a substantial interest or is an officer, director, trustee, stockholder, member
or partner, in each case in excess of $120,000 other than for (i) payment of salary or
consulting fees for services rendered, (ii) reimbursement for expenses incurred on behalf
of the Company and (iii) other emplovee benefits, including stock option agreements undsr
any stock option plan of the Company.

(s) Sarbanes-Oxley: Internal Accounting Controls. The Company and the
Subsidiaries are in compliance with any and all applicable requirements of the Sarbanes-
Oxley Act of 2002, as amended that are effective as of the date hereof, and any and all
applicable rules and regulations prormulgated by the Commission thereunder that are
effective as of the date hereof and as of each Closing Date. The Company and the
Subsidiaries maintain a system of internal accounting controls sufficient to provide
reasonable assurance that: (i) transactions are executed in accordance with management’s
general or specific autherizations, (ii) transactions are recorded as necessary to permit
preparation of financial statements in conformity with GAAP and to maintain asset
accountability, (1i1) access to assets is permitted only in accordance with management’s
general or specific authorization, and (iv) the recorded accountability for assets is
comparad with the existing assets at reasonable intervals and appropriate action is taken
with respect to any differences. The Company and the Subsidiaries have established
disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 154d-
15(e)) for the Company and the Subsidiaries and designed such discloswre controls and
procedures to ensure that information required to be disclosed by the Company in the
reports it files or submits under the Exchange Act is recorded, processed, summarized and
reported, within the time periods specified in the Commission’s rules and forms. The
Company’s certifying officers have evaluated the effectiveness of the disclosure controls
and procedures of the Company and the Subsidiaries as ofthe end of the period covered by
the most recently filed periodic report under the Exchange Act (such date, the “Evaluation
Date™). The Company presented in its most recently filed periodic report under the
Exchange Act the conclusions of the certifving officers about the effectiveness of the
disclosure controls and procedures based on their evaluations as of the Evaluation Date.
Since the Evaluation Date, there have been no changes in the internal contrel over financial
reporting (as such term is defined in the Exchange Act) of the Company and its Subsidiaries
that have materially affected, oris reasonably likely to materiall v affect, the internal control
over financial reporting of the Company and its Subsidiaries.
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(3] Certain Fees. Except for fees payable by the Company to the Placement
Agent, no brokerage or finder’s fees or commissions are or will be payable by the Company
or any Subsidiary to any broker, financial advisor or consultant, finder, placement agent,
investment banker, bank or other Person with respect to the transactions contemplated by
the Transaction Documents. The Purchasers shall have no obligation with respect to any
fees or with respect to any claims made by or on behalf of other Persons for fees of a type
contemplated in this Section that may be due in connection with the fransactions
contemplated by the Transaction Documents.

(1)  Prvate Placement Assurmng the accuracy of the Purchasers’
representations and warranties set forth in Section 3.2, no registration under the Securities
Act 15 requured for the offer and sale of the Secunties by the Company to the Purchasers as
contemplated hereby. The issuance and sale of the Securities hersunder does not
contravene the rules and regulations of the Trading Market.

(v) Investment Company. The Company is not, and is not an Affiliate of, and
immediately after receipt of payment for the Securities, will not be or be an Affiliate of, an
“investment company” within the meaning of the Investment Company Act of 1940, as
amended. The Company shall conduct its business in a manner so that it will not become
an “investment company” subject to registration under the Investment Company Act of
1940, as amended.

{(w)  Registration Rights. Other than each of the Purchasers or as previously
disclosed in SEC filings, no Person has any right to cause the Company or any Subsidiary
to effect the registration under the Securities Act of any securifies of the Company or any
Subsidiary.

{x) Listing and Maintenance Requirements. The Common Stock 1s registered
pursuant to Section 12(b) or 12{g) of the Exchange Act, and the Company has taken no
action designed to, or which to its knowledge is likelv to have the effect of, terminating the
registration of the Cormmon Stock under the Exchange Act nor has the Company received
any notification that the Commission is contemplating terminating such registration. The
Company has not, in the 12 months preceding the date hereof, received notice from any
Trading Market on which the Common Stock is or has been listed or quoted to the effect
that the Company is not in compliance with the listing or maintenance requirements of such
Trading Market. The Company is, and has no reason to believe that it will not in the
foreseeable future continue to be, in compliance with all such listing and maintenance
requirements. The Common Stock is ewrently eligible for electronie transfer through the
Depository Trust Company or another established clearing corporation and the Company
is current in payment of the fees to the Depository Trust Company (or such other
established clearing corporation) in connection with such electronic transfer.

(v}  Application of Takeover Protections. The Company and the Board of
Directors have taken all necessary action, if any, in order to render inapplicable any control
share acquisition, business combination, poison pill (including any distribution under a
rights agreement) or other similar anti-takeover provision under the Company’s certificate
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of incorporation {or similar charter documents) or the laws of its state of incorporation that
is or could become applicable to the Purchasers as a result of the Purchasers and the
Company fulfilling their obligations or exercising their rights under the Transaction
Documents, including without limitation as a result of the Company’s issuance of the
Securities and the Purchasers’ ownership of the Securities.

(z) Disclosure. Except with respect to the material terms and conditions of the
transactions contemplated by the Transaction Documents, the Company confirms that
neither it nor any other Person acting on its behalf has provided any of the Purchasers or
their agents or counsel with any information that it believes constitutes or might constitute
material, non-public information. The Company understands and confirms that the
Purchasers will relv on the foregoing representation in effecting transactions in securities
of the Company. All of the disclosure furnished by or on behalf of the Company to the
Purchasers regarding the Company and its Subsidiaries, their respective businesses and the
transactions contemplated hereby, including the Disclosure Schedules to this Agreement,
is true and correct and does not contain any untrue statement of a material fact or omit to
state any material fact necessary in order to make the statements made therein, in the light
of the circumstances under which thev were made, not misleading. The press releases
disserminated by the Company during the twelve months preceding the date of this
Agreement taken as a whole do not contain any untrue statement of a material fact or omit
to state a material fact required to be stated therein or necessary in order to make the
statements therein, in the light of the circumstances under which they were made and when
made, not misleading. The Company acknowledges and agrees that no Purchaser makes
or has made any representations or warranties with respect to the transactions contemplated
hereby other than those specifically set forth in Section 3.2 hereof

(aa) No Integrated Offering. Assuming the accuracy of the Purchasers’
representations and warranties set forth in Section 3.2, neither the Company, nor any of its
Affiliates, nor any Person acting on its or their behalf has, directly or indirectly, made any
offers or sales of any security or sclicited any offers to buy any security, under
circumstances that would cause this offering of the Securities to be integrated with prior
offerings by the Company for purposes of (i) the Securities Act which would require the
registration of any such securities under the Securities Act, or (i) any applicable
shareheolder approval provisions of any Trading Market on which any of the securities of
the Company are listed or designated.

(bb) Solvency. Based on the consolidated financial condition of the Company
as of each Closing Date, after giving effect to the receipt by the Company of the proceeds
from the sale of the Securities hereunder (i} the fair saleable value of the Company’s assets
exceeds the amount that will be required to be paid on or in respect of the Company’s
existing debts and other liabilities (including known contingent liabilities) as they mature,
(i) the Company’s assets do not constitute unreasonably small capital to carry on its
business as now conducted and as proposed to be conducted including its capital needs
taking into account the particular capital requirements of the business conducted by the
Company, consolidated and projected capital requirements and capital availability thereof,
and (ii1) the current cash flow of the Company, together with the proceeds the Company
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would receive, were it to liquidate all of its assets, after taking into account all anticipated
uses of the cash, would be sufficient to pay all amounts on or in respeet of its liabilities
when such amounts are required to be paid. The Company does not intend to incur debts
beyond its ability to pay such debts as they mature (taking into account the timing and
amounts of cash to be payable on or inrespect of its debt). The Company has no knowledge
of any facts or circurnstances which lead it to believe that it will file for reorganization or
liquidation under the bankruptey or reorganization laws of any jurisdiction within one vear
from each applicable Closing Date. Schedule 3.1(bb) sets forth as of the date hereof all
outstanding secured and unsecured Indebtedness of the Company or any Subsidiary, or for
which the Company or any Subsidiary has commitments. For the purposes of this
Agreement, “Indebtedness™ means (x) any liabilities for borrowed meney or amounts owed
in excess of $50,000 (other than trade accounts payable incurred in the ordinary course of
business), (v) all guaranties, endorsements and other contingent obligations in respect of
indebtedness of others, whether or not the same are or should be reflected in the Company’s
consolidated balance sheet (or the notes thereto), except guaranties by endorsement of
negotiable instruments for deposit or collection or similar transactions in the ordinary
course of business; and (z) the present value of any lease payments in excess of $50,000
due under leases required to be capitalized in accordance with GAAP. Neither the
Company nor any Subsidiary is in default with respect to any Indebtedness.

{cc) Tax Status Except for matters that would not, individually or in the
aggregate, have or reasonably be expected to result in a Material Adverse Effect, the
Company and its Subsidiaries each (1) has made or filed all United States federal, state and
local income and all foreign income and franchise tax returns, reports and declarations
required by any junisdiction to which it 1s subject, (11) has paid all taxes and other
governmental assessments and charges that are material in amount, shown or determined
to be due on such returns, reports and declarations and (iii) has set aside on its books
provision reasonably adequate for the payment of all material taxes for periods subsequent
to the periods to which such returns, reports or declarations apply. Thers are no unpaid
taxes in any material amount claimed to be due by the taxing authority of any jurisdiction,
and the officers of the Company or of any Subsidiary know of no basis for any such claim.

(dd) No General Solicitation. Neither the Company nor any Person acting on
behalf of the Company has offered or sold any of the Securities by any form of general
solicitation or general advertising. The Company has offered the Securities for sale only
to the Purchasers and certain other “accredited investors™ within the meaning of Rule 501
under the Securities Act.

{ee)  Foreign Corrupt Practices. Neither the Company nor any Subsidiary, nor to
the knowledge of the Company or any Subsidiary, any agent or other person acting on
behalf of the Company or any Subsidiary, has (i) directly or indirectly, used any funds for
unlawfil contributions, gifts, entertainment or other unlawful expenses related to foreign
or domestic political activity, (i1) made any unlawful payment to foreign or domestic
government officials or employees or to any foreign or domestic political parties or
campaigns from corporate funds, (iii) failed to disclose fully any contribution made by the
Company or any Subsidiary (or made by any person acting on its behalf of which the
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Companyis aware) which is in vielation of law or (iv) violated in any material respect any
provision of FCPA.

(ffy  Acecountants. The Company’s accounting firm is set forth on Schedule
3.1{fD of the Disclosure Schedules. To the knowledge and belief of the Company, such
accounting firm (i) is a registered public accounting firm as required by the Exchange Act
and (i1} shall express its opinion with respect to the financial statements to be included in
the Company”s Annual Report for the fiscal year end.

(gg)  Semority. As of the each Closing Date, no Indebtedness or other claim
against the Company is senior to the Preferred Stock in right of payment, whether with
respect to interest or upon liquidation or dissolution, or otherwise, other than indebtedness
secured by purchase money security interests (which is senior only as to underlying assets
covered thereby) and capital lease obligations (which is senior only as to the property
covered thereby).

(hh) No Disagreements with Accountants and Lawvers. There are no
disagreements of any kind presently existing, or reasonably anticipated by the Company to
arise, between the Company and the accountants and lawyers formerly or presently
emploved by the Company and the Company is current with respect to any fees owed to
its accountants and lawvyers which could affect the Company’s ability to perform any of its
obligations under any of the Transaction Docurments.

(i1) Acknowledement Regardine Purchasers’ Purchase of Secunties. The
Company acknowledges and agrees that each of the Purchasers is acting sclely in the
capacity of an arm’s length purchaser with respect to the Transaction Documents and the
transactions contemplated thereby. The Company further acknowledges that no Purchaser
is acting as a financial advisor or fiduciary of the Company (or in any similar capacity)
with respect to the Transaction Documents and the transactions contemplated thereby and
any advice given by any Purchaser or any of their respective representatives or agents in
commection with the Transaction Documents and the transactions conterplated thereby is
merely incidental to the Purchasers’ purchase of the Securities. The Company further
represents to each Purchaser that the Company’s decision to enter into this Agreement and
the other Transaction Documents has been based solely on the independent evaluation of
the transactions contemplated hereby by the Company and its representatives.

() Acknowledgment Regarding Purchaser’s Trading Activity, Anvthing in
this Agreement or elsewhere herein to the contrary notwithstanding (except for Sections

3.2(g) and 4.15 hereof), it is understood and acknowledged by the Company that: (i) none
of the Purchasers has been asked by the Company to agree, nor has any Purchaser agreed,
to desist from purchasing or selling, long andfor short, securities of the Company, or
“denivative” securifies based on securifies 1ssued by the Company or to hold the Securities
for any specified term, (ii) past or future open market or other transactions by any
Purchaser, specifically including, without limitation, Short Sales or “derivative”
transactions, before or affer the closing of this or future private placement transactions,
may negatively impact the market price of the Company’s publicly-traded securities, (iii)
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any Purchaser, and counter-parties in “derivative” transactions to which any such
Purchaser is a party, directly or indirectly, may presently have a “short™ position in the
Commen Stock and (iv) each Purchaser shall not be deemed to have any affiliation with or
control over any arm’s length counter-party in any “derivative™ transaction. The Company
further understands and acknowledges that (v) one or more Purchasers may engage in
hedging activities at various timnes during the period that the Securities are outstanding,
including, without limitation, during the periods that the value of the Underlving Shares
deliverable with respect to Securities are being determined, and (z} such hedging activities
(ifany) could reduce the value of the existing stockholders’ equity interests in the Company
at and after the time that the hedging activities are being conducted. The Company
acknowledges that such aforementioned hedging activities do not constitute a breach of
any of the Transaction Documents.

(kk) Regulation M Compliance. The Company has not, and to its knowledge no
one acting on its behalf has, (i) taken, directly or indirectly, any action designed to cause
or to result in the stabilization or manipulation of the price of any security of the Company
to facilitate the sale or resale of any of the Securities, (ii) sold, bid for, purchased, or paid
any compensation for soliciting purchases of, any of the Securities, or (1i1) paid or agreed
to pay to any Person any compensation for soliciting another to purchase any other
securities of the Company, other tharn, in the case of clauses (ii) and (iii), compensation
paid to the Placement Agent in connection with the placement of the Securities.

(1) Stock Option Plans. Each stock option granted by the Company under the
Company’s stock opton plan was granted (i) in accordance with the terms of the
Company’s stock option plan and (ii) with an exercise price at least equal to the fair market
value of the Common Stock on the date such stock option would be considered granted
under GAAP and applicable law. No stock option granted under the Company’s stock
option plan has been backdated. The Company has not knowingly granted, and there 1s no
and has been no Company policy or practice to knowingly grant, stock options prior to, or
otherwise knowingly coordinate the grant of stock options with, the release or other public
announcernent of material information regarding the Company or its Subsidiaries or their
financial results or prospects.

() Cvbersecurity.  (1(x) There has been no security breach or other
comprommise of or relating to any of the Company’s or any Subsidiary’s information
technology and computer systems, networks, hardware, software, data (including the data
of 1ts respective customers, employees, suppliers, vendors and any third party data
maintained by or on behalf of it), equipment or technology (collectively, “IT Svstems and
Data™) and (y) the Company and the Subsidiaries have not been notified of, and has no
knowledge of any event or condition that would reasonably be expected to result in, any
security breach or other compromise toits IT Systems and Data, (i) the Company and the
Subsidiaries are presently in compliance with all applicable laws or statutes and all
judgments, orders, rules and regulations of any court or arbitrator or governmental or
regulatory authomnty, internal policies and contractual obligations relating to the privacy
and security of IT Systems and Data and to the protection of such IT Systems and Data
from unauthorized use, access, misappropriation or modification, except as would not,
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individually or in the aggregate, have a Material Adverse Effect; (iii) the Company and the
Subsidiaries have implemented and maintained commereially reasonable safeguards to
maintain and protect its material confidential information and the integrity, continuous
operation, redundancy and security of all IT Systems and Data; and (iv) the Company and
the Subsidiaries have implemented backup and disaster recovery technology consistent
with industry standards and practices.

(nn)  Compliance with Data Privacy Laws. (i) The Company and the Subsidiaries
are, and at all times during the last three (3) vears were, in compliance with all applicable
state, federal and foreign data privacy and security laws and regulations, including, without
limitation, the European Union General Data Protection Regulation (“GDPR™) (EU
2016/679) (collectively, “Privacy Laws™); (11} the Company and the Subsidianies have in
place, comply with, and take appropriate steps reasonably designed to ensure compliance
with their policies and procedures relating to data privacy and security and the collection,
storage, use, disclosure, handling and analysis of Personal Data {as defined below) (the
“Policies™; (iii) the Company provides accurate notice of its applicable Policies to its
customers, employees, third party vendors and representatives as required by the Privacy
Laws; and (iv) applicable Policies provide accurate and sufficient notice of the Company’s
then-current privacy practices relating to its subject matter, and do not contain any material
omissions of the Company’s then-current privacy practices, as required by Privacy
Laws. “Personal Data” means (i) a natural person’s name, street address, telephone
mumnber, email address, photograph, social security number, bank information, or customer
or account mumber; (i) any information which would cualify as “personally identifving
information™ under the Federal Trade Comumission Act, as amended, (iii) “personal data™
as defined by GDPR.; and (1v) any other piece of information that allows the identification
of such natural person, or his or her family, or permits the collection or analysis of any
identifiable data related to an identified person’s health or sexual orientation. (1) None of
such disclosures made or contained in any of the Policies have been inaccurate, misleading,
or deceptive in violation of any Privacy Laws and (i) the execution, delivery and
performance of the Transaction Docurnents will not result in a breach of any Privacy Laws
or Policies. Neither the Company nor the Subsidiaries (i) to the knowledge of the
Company, has recelved written notice of any actual or potential liability of the Company
or the Subsidiaries under, or actual or potential violation by the Company or the
Subsidiaries of, any of the Privacy Laws; (i1) is currently conducting or paying for, in whole
or in part, any investigation, remediation or other corrective action pursuant to any
regulatory request or demand pursuant to any Privacy Law, or (iii) is a party to any order,
decree, or agreement by or with any cowurt or arbitrator or governmental or regulatory
authority that imposed any obligation or liability under any Privacy Law.

(o0) Office of Foreion Assets Control. Neither the Company nor any Subsidiary
nor, to the Company's knowledge, any director, officer, agent, employee or affiliate of the
Company or any Subsidiary is currently subject to any U.S. sanctions administerad by the
Office of Foreign Assets Contreol of the U.S. Treasury Department (“OFAC™).

{(pp) U.S. Real Propertv Holding Corporation. The Company is not and has
never been a 11,8, real property holding corporation within the meaning of Section 897 of
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the Internal Revenue Code of 1986, as amended, and the Company shall so certify upon
Purchaser’s request.

(qq) Bank Holding Company Act Neither the Company nor any of its
Subsidianes or Affiliates is subject to the Bank Holding Company Act of 1956, as amended
(the “BHCA™) and to regulation by the Board of Governors of the Federal Reserve System
(the “Federal Reserve™). Neither the Company nor any of its Subsidiaries or Affiliates
owns or controls, directly or indirectly, five percent {5%) or more of the outstanding shares
of anv class of voting securities or twenty-five percent or more of the total equity of a bank
or any enftity that is subject to the BHCA and to regulation by the Federal Reserve. Neither
the Company nor any of its Subsidiaries or Affiliates exercises a controlling influenee over
the management or policies of a bank or any entity that 1s subject to the BHCA and to
regulation by the Federal Reserve.

(rr)  Monev Laundering. The operations of the Company and its Subsidiaries
are and have been conducted at all times in compliance with applicable financial record-
keeping and reporting requirements of the Currency and Foreign Transactions Reporting
Act of 1970, as amendad, applicable money laundering statutes and applicable miles and
regulations thereunder {collectively, the “Money Laundering Laws™), and no Action or
Proceeding by or before any court or governmental agency, authority or body or any
arbitrator involving the Company or any Subsidiary with respect to the Money Laundering
Laws is pending or, to the knowledge of the Company or any Subsidiary, threatened.

(ss) No Disqualification Events. With respect to the Securities to be offered and
sold hereunder in reliance on Rule 506 under the Securities Act, none of the Company, any
of'its predecessors, any affiliated issuer, any director, executive officer, other officer of the
Company participating in the offering hereunder, any beneficial owner of 20% or more of
the Company’s outstanding voting equity securities, calculated on the basis of voting
power, nor any promoter (as that termn is defined in Rule 405 under the Securities Act)
connected with the Company in any capacity at the time of sale (each, an "[ssuer Covered
Person" and, together, "Issuer Covered Persons") is subject to any of the "Bad Actor”
disqualifications described in Rule 506(d)1)1) to (viii) under the Securities Act (a
"Disqualification Event"), except for a Disqualification Event covered by Rule 506(d)(2)
or (d)(3). The Company has exercised reasonable care to determine whether any Issuer
Covered Personis subject to a Disqualification Event. The Company has complied, to the
extent applicable, with its disclosure obligations under Rule 506(e), and has furnished to
the Purchasers a copy of any disclosures provided thereunder.

(1) Other Covered Persons. the Company 1s not aware of any person (other than
any Issuer Covered Person) that has been or will be paid (directly or indirectly)
remuneration for solicitation of purchasers in connection with the sale of any Securities,

(vu)  Notice of Disqualification Events. The Company will notify the Purchasers
inwriting, prior to each Closing Date of (1) any Disqualification Event relating to any Issuer
Covered Person and (i) any event that would, with the passage of time, become a
Disqualification Event relating to any Issuer Covered Person.
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3.2  Representations and Warranties of the Purchasers. Each Purchaser, for itself and
for no other Purchaser, hereby represents and warrants as of the date hereof and as of each Closing
Date to the Company as follows (unless as of a specific date therein, in which case they shall be
accurate as of such date):

(a) Organization, Authority. Such Purchaser is either an individual or an entity
duly incorporated or formed, validly existing and in good standing under the laws of the
jurisdiction of its incorporation or formation with full right, corporate, partnership, limited
lLiability company or similar power and authority to enter into and to consummate the
transactions contemplated by the Transaction Documents and otherwise to carry out its
obligations hereunder and thereunder. The execution and delivery of the Transaction
Documents and performance by such Purchaser of the transactions contemplated by the
Transaction Documents have been duly authorized by all necessary corporate, partnership,
limited liability company or similar action, as applicable, on the part of such Purchaser.
Each Transaction Document to which it is a party has been duly executed by such
Purchaser, and when delivered by such Purchaser in accordance with the terms hereof, will
constitute the valid and legally binding obligation of such Purchaser, enforceable against
it in accordance with its terms, except (1) as limited by general equitable principles and
applicable bankruptey, insolvency, reorganization, moratorium and other laws of general
application affecting enforcement of creditors’ rights generally, (i1) as limited by laws
relating to the availability of specific performance, injunctive relief or other equitable
remedies and (iii) insofar as indemnification and contribution provisions may ba limited
by applicable law.

(b Own_ Account.  Such Purchaser understands that the Securities are
“restricted securities” and have not been registered under the Securities Act or any
applicable state secunifies law and is acquiring the Securities as principal for its own
account and not with a view to or for distributing or reselling such Securities or any part
thereof in violation of the Securities Act or any applicable state securities law, has no
present intention of distributing any of such Securities in violation of the Securities Act or
any applicable state securities law and has no direct or indirect arrangement or
understandings with any other persons to distribute or regarding the distribution of such
Securities in violation of the Securifies Act or any applicable state securifies law (this
representation and warranty not limiting such Purchaser’s right to sell the Securities
pursuant to the Registration Statement or otherwise in compliance with applicable federal
and state securities laws). Such Purchaser is acquiring the Securiies hereunder in the
ordinary course of its business.

(¢)  Purchaser Status. At the time such Purchaser was offered the Securities, it
was, and as of the date hereof it is, and on each date on which it converts any shares of
Preferred Stock, it will be an “accredited investor™ as defined in Rule 501¢a)(1), (a)(2),
(a)(3), (a)(7}, (@)E), (a)(?), (a)(12), or (a)(13) under the Securities Act.

(d) Experience of Such Purchaser. Such Purchaser, either alone or together
with 1ts representatives, has such knowledge, sophistication and experience in business and
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financial matters so as to be capable of evaluating the merits and risks of the prospective
investment in the Securities, and has so evaluated the metits and risks of such investment.
Such Purchaser 1s able to bear the economic risk of an investment in the Securities and, at
the present time, is able to afford a complete loss of such investment.

(e) General Solicitation. Such Purchaser is not, to such Purchaser’s knowledge,
purchasing the Securities as a result of any adverfisement, article, notice or other
communication regarding the Securities published in any newspaper, magazine or similar
media or broadeast over television or radio or presented at any serminar or, to the knowledge
of such Purchaser, any other general solicitation or general advertisement.

(f) Access to Information. Such Purchaser aclknowledges that it has had the
opportunity to review the Transaction Documents (including all exhibits and schedules
thereto) and the SEC Reports and has been afforded (i) the opportunity to ask such
questions as it has deemed necessary of, and to receive answers from, representatives of
the Company concerning the terms and conditions of the offering of the Securities and the
merits and risks of investing in the Securities; (ii) access to information about the Company
and its financial condition, results of operations, business, properties, management and
prospects sufficient to enable it to evaluate its investment; and (1i1) the opportunity to obtain
such additional information that the Company possesses or can aecquire without
unreascnable effort or expense that 1s necessary to make an informed investment decision
with respect to the investment.

(g)  Certain Transactions and Confidentiality. Other than consummating the

transactions contemplated hereunder, such Purchaser has not, nor has any Person acting on
behalf of or pursuant to any understanding with such Purchaser, directly or indirectly
executed any purchases or sales, including Short Sales, of the securities of the Company
during the period commencing as of the time that such Purchaser first received a term sheet
(written or oral) from the Company or any other Person representing the Company setting
forth the material terms of the transactions contemplated hereunder and ending
immediately prior to the execution hereof. Notwithstanding the foregoing, in the case ofa
Purchaser that is a multi-managed investment vehicle whereby separate portfolio managers
manage separate portions of such Purchaser’s assets and the portfolio managers have no
direct knowledge of the investment decisions made by the portfolio managers managing
other portions of such Purchaser’s assets, the representation set forth above shall only apply
with respect to the portion of assets managed by the portfolio manager that made the
investment decision to purchase the Secunities covered by this Agreement. Other than to
other Persons party to this Agreement or to such Purchaser’s representatives, including,
without limmitation, its officers, directors, partners, legal and other advisors, employees,
agents and Affiliates, such Purchaser has maintained the confidentiality of all disclosures
made to it in connection with this transaction (including the existence and terms of this
transaction). Notwithstanding the foregoing, for the aveidance of doubt, nothing contained
herein shall constifute a representation or warranty, or preclude any actions, with respect
to locating or borrowing shares in order to effect Short Sales or similar transactions in the
future.
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The Company acknowledges and agrees that the representations contained in this Section 3.2 shall
not modify, amend or affect such Purchaser’s right to rely on the Company’s representations and
warranties contained in this Agreement or any representations and warranties contained in any
other Transaction Document or any other document or instrument executed and/or delivered in
connection with this Agreement or the consummation of the transactions contemplated hereby.
Notwithstanding the foregoing, for the avoidance of doubt, nothing contained herein shall
constitute a representation or warranty, or preclude any actions, with respect to locating or
borrowing shares in order to effect Short Sales or similar transactions in the future.

ARTICLE 1V,
OTHER AGREEMENTS OF THE PARTIES

4.1 Transfer Restrictions.

(a) The Securities may only be disposed of in compliance with state and federal
securities laws. In connection with any transfer of Secunties other than pursuant to an
effective registration statement or Rule 144, to the Company or to an Affiliate of a
Purchaser or in connection with a pledge as contemplated in Section 4.1(b), the Company
may require the transferor thereof'to provide to the Company an opinion of counsel selected
by the transferor and reasonably acceptable to the Company, the form and substance of
which opinion shall be reasonably satisfactory to the Company, to the effect that such
transfer does not require registration of such transterred Securities under the Securities Act.
As a condition of transfer, any such transferee shall agree in writing to be bound by the
terms of this Agreement and the Registration Rights Agreement and shall have the rights
and obligations of a Purchaser under this Agreement and the Repistration Rights
Agreement.

(b)  The Purchasers agree to the imprinting, so long as is required by this Section
4.1, of a legend on any of the Securities in the following form:

[NEITHER] THIS SECURITY [NOR THE SECURITIES INTO WHICH THIS
SECURITY IS [EXERCISABLE] [CONVERTIBLE]] HAS [NOT] BEEN REGISTERED
WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE SECURITIES
COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM
REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT™), AND, ACCORDINGLY, MAY NOT BE OFFERED OR. SOLD
EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER
THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM,
OR IN A TRANSACTION NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH
APPLICABLE STATE SECURITIES LAWS., THIS SECURITY [AND THE
SECURITIES ISSUABLE UPON [EXERCISE] [CONVERSION] OF THIS SECURITY]
MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT
WITH A REGISTERED BROKER-DEALER OR OTHER LOAN WITH A FINANCIAL
INSTITUTION THAT IS AN “ACCREDITED INVESTOR™ AS DEFINED IN RULE
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501(a) UNDER THE SECURITIES ACT OR OTHER LOAN SECURED BY SUCH
SECURITIES.

The Company acknowladges and agrees that a Purchaser may from time fo time
pledge pursuant to a bona fide margin agreement with a registered broker-dealer or grant a
security interest in some or all of the Securities to a financial institution that is an
“accredited investor™ as defined in Rule 501(a) under the Securities Act and, if required
under the terms of such arrangement, such Purchaser may transfer pledged or secured
Securities to the pledgees or secured parties. Such a pledge or transfer would not be subject
to approval of the Company and no legal opinion of legal counsel of the pledgee, secured
party or pledgor shall be required in comnection therewith. Further, no notice shall be
requured of such pledge. Attheappropnate Purchaser’s expense, the Company will execute
and deliver such reasonable documentation as a pledgee or secured party of Securities may
reasonably request in connection with a pledge or transfer of the Securities, including, if
the Securities are subject to registration pursuant to the Registration Rights Agreement, the
preparation and filing of any required prospectus supplement under Rule 424(b)3) under
the Securities Act or other applicable provision of the Securities Act to appropriately
amend the list of Selling Stockholders (as defined in the Registration Rights Agreement)
thereunder.

(c) Certificates evidencing the Underlving Shares shall not contain any legend
(including the legend set forth in Section 4.1(b) hereof): (i) while a registration statement
(including the Registration Statement) covering the resale of such security is effective
under the Securities Act, (i1) following any sale of such Underl ying Shares pursuant to Rule
144, (iii) if such Underlving Shares are eligible for sale under Rule 144, without the
requirement for the Company to be in compliance with the cwrrent public information
required under Rule 144 as to such Underlying Shares and without volume or manner-of-
sale restrictions] or (iv) if such legend is not required under applicable requrements of the
Securities Act (including judicial interpretations and pronouncements issued by the staff
of the Commission). The Company shall cause its counsel to issue a legal opinion to the
Transfer Agent or the Purchaser prompily after the Effective Date if required by the
Transfer Agent to effect the removal of the legend hereunder, or if requested bv a
Purchaser, respectively. Ifall or any shares of Preferred Stock are converted at a time when
there 1s an effective registration statement to cover the resale of the Underlyving Shares, or
if such Underlying Shares may be sold under Rule 144 and the Company is then in
compliance with the current public information required under Rule 144, or if the
Underlying Shares may be sold under Rule 144 without the requirement for the Company
to be in compliance with the current public information required under Rule 144 as to such
Underlving Shares and without volume or manner-of-sale restrictions or if such legend is
not otherwise required under applicable requirements of the Securities Aet (including
Judicial interpretations and pronouncements issued by the staff of the Commussion) then
such Underlying Shares shall be issued free of all legends. The Company agrees that
following the Effective Date or at such time as such legend is no longer requirad under this
Section 4.1(c), it will, no later than the earlier of (i) two (2) Trading Days and (ii) the
mumber of Trading Days comprising the Standard Settlement Period (as defined below)
following the delivery by a Purchaser to the Company or the Transfer Agent of a certificate
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representing Underlying Shares, as applicable, issued with a restrictive legend (such date,
the “Legend Removal Date™), deliver or cause to be delivered to such Purchaser a
certificate representing such shares that is free from all restrictive and other legends. The
Company may not make any notation on its records or give instructions to the Transfer
Agent that enlarge the restrictions on transfer set forth in this Section 4. Certificates for
Underlying Shares subject tolegend removal hereunder shall be ransmitted by the Transfer
Agent to the Purchaser by crediting the account of the Purchaser’s prime broker with the
Depository Trust Company System as directed by such Purchaser. As used herein,
“Standard Settlement Period™ means the standard settlement period, expressed in a number
of Trading Days, on the Company’s primary Trading Market with respect to the Commeon
Stock as in effect on the date of delivery of a certificate representing Underlying Shares,
as applicable, issued with a restrictive legend.

(d)  Inaddition to such Purchaser’s other available remedies, the Company shall
pay to a Purchaser, in cash, (i) as partial liquidated damages and not as a penalty, for each
$1,000 of Underlving Shares (based on the VWAP of the Common Stock on the date such
Securities are submitted to the Transfer Agent) delivered for removal of the restrictive
legend and subject to Section 4.1(c), $10 per Trading Day (increasing to 320 per Trading
Day five (5) Trading Days after the Legend Removal Date) for each Trading Day after the
Legend Removal Date until such certificate is delivered without a legend and (i) if the
Company fails to (a) issue and deliver (or cause to be delivered) to a Purchaser by the
Legend Removal Date a certificate representing the Securities so delivered to the Comparny
by such Purchaser that is free from all restrictive and other legends and (b) if after the
Legend Removal Date such Purchaser purchases (in an open market fransaction or
otherwise) shares of Common Stock to deliver in satisfaction of a sale by such Purchaser
of all or any portion of the mumber of shares of Common Stock, or a sale of a number of
shares of Common Stock equal to all or any portion of the number of shares of Common
Stock that such Purchaser anticipated receiving from the Company without any restrictive
legend, then, an amount equal to the excess of such Purchaser’s total purchase price
(including brokerage cormmissions and other out-of-pocket expenses, if any) for the shares
of Commoen Stock so purchased (including brokerage commissions and other out-of-pocket
expenses, 1f any) (the “Buv=In Price™) over the product of (x) such number of Underlying
Shares that the Company was required to deliver to such Purchaser by the Legend Removal
Date multiplied by (y) the lowest closing sale price of the Common Stock on any Trading
Day during the period commencing on the date of the delivery by such Purchaser to the
Company of the applicable Underlving Shares (as the case may be) and ending on the date
of such delivery and payment under this elause (ii).

(e) Each Purchaser, severallv and not jointly with the other Purchasers, agrees
with the Company that such Purchaser will sell any Securities pursuant to either the
registration requurements of the Secunties Act, including any applicable prospectus
delivery requirements, or an exemption therefrom, and that if Securities are sold pursuant
to a Registration Statement, they will be sold in compliance with the plan of distribution
set forth therein, and acknowledges that the removal of the restrictive legend from
certificates representing Securities as set forth in this Section 4.1 is predicated upon the
Company’s reliance upon this understanding.
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4.2  Acknowledgment of Dilution. The Company acknowledges that the issuance of
the Securities may result in dilution of the outstanding shares of Commeon Stock, which dilution
may be substantial under certain market conditions. The Company further acknowledges that its
obligations under the Transaction Documents, including, without limitation, its obligation to issue
the Underlying Shares pursuant to the Transaction Documents, are unconditional and absolute and
not subject to any right of set off, counterclaim, delay or reduction, regardless of the effect of any
such dilution or any claim the Company may have against any Purchaser and regardless of the
dilutive effect that such issuance may have on the ownership of the other stockholders of the
Company.

4.3 Furnishing of Information: Public Information.

(a) Until the earlier of the time that (i) no Purchaser owns Securifies, the
Company covenants to maintain the registration of the Common Stock under Section 12(b}
or 12{g) of the Exchange Act and to timely file {or obtain extensions in respect thereof and
file within the applicable grace period) all reports required to be filed by the Company after
the date hereof pursuant to the Exchange Act even if the Company is not then subject to
the reporting requirements of the Exchange Act.

(b} At any time during the period commencing from the six (6) month
anniversary of the date hereof and ending at such time that all of the Securities may be sold
without the requirement for the Company to be in compliance with Rule 144(¢)(1) and
otherwise without restriction or limitation pursuant to Rule 144, if the Company (1) shall
fail for any reason to satisfy the current public information requirement under Rule 144(c)
or (i) has ever been an issuer described in Rule 144(1)(13(1) or becomes an issuer in the
future, and the Company shall fail to satisfy any condition set forth in Rule 144(1)(2) (a
“Public Information Failure™ then, in addition to such Purchaser’s other available
remedies, the Company shall pay to a Purchaser, in cash, as partial iquidated damages and
not as a penalty, by reason of any such delay in or reduction of its ability to sell the
Securities, an amount in cash equal to two percent (2.0%) of the aggregate Subscription
Amount of such Purchaser’s Securities on the day of a Public Information Failure and on
every thirtieth (30") day (pro rated for periods totaling less than thirty days) thereafter until
the earlier of (a) the date such Public Information Failure is cured and (b) such time that
such public information is no longer required for the Purchasers to transfer the Underlyving
Shares pursuant to Rule 144, The payments to which a Purchaser shall be entitled pursuant
to this Section 4.3(b) are referred to herein as “Public Information Failure
Paviments.” Public Information Failure Payments shall be paid on the earlier of (1) the last
day of the calendar month during which such Public Information Failure Payments are
incurred and (i1) the third (3™) Business Day after the event or failure giving mise to the
Public Information Failure Payments is cured. In the event the Company fails to make
Public Information Failure Payments in a timely manner, such Public Information Failure
Payments shall bear interest at the rate of 1.5% per month (prorated for partial months)
until paid in full. Nothing herein shall limit such Purchaser’s right to pursue actual damages
for the Public Information Failure, and such Purchaser shall have the right to pursue all
remedies available to it at law or in equity including, without limitation, a decree of specific
performance and/or injunctive relief
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4.4  Integration. The Company shall not sell, offer for sale or solicit offers to buy or
otherwise negotiate in respect of any security (as defined in Section 2 of the Securities Act) that
would be integrated with the offer or sale of the Securities in a manner that would require the
registration under the Securities Act of the sale of the Securities or that would be integrated with
the offer or sale of the Securities for purposes of the rules and regulations of any Trading Marlket
such that it would require shareholder approval prior to the closing of such other transaction unless
shareholder approval is obtained before the closing of such subsequent transaction.

4.5  Conversion and Exercise Procedures. Each of the form of Notice of Conversion
included in the Certificate of Designation set forth the totality of the procedures required of the
Purchasers in order to convert the Preferred Stock. Without limiting the preceding sentences, 1o
nk-onginal Notice of Exercise or Notice of Conversion shall be required, nor shall any medallion
guarantee (or other type of guarantee or notarization) of any Notice of Exercise or Notice of
Conversion form be required in order to convert the Preferred Stock. No additional legal opiniorn,
other information or instructions shall be required of the Purchasers to convert their Preferred
Stock. The Company shall honor the conversions of the Preferred Stock and shall deliver
Underlying Shares in accordance with the terms, conditions and time periods set forth in the
Transaction Documents.

4.6  Securities Laws Disclosure; Publicity. The Company shall (a) by the Disclosure
Time, i1ssue a press release disclosing the matenal terms of the transactions contemplated hereby,
and (b) file a Current Report on Form 8-K, including the Transaction Documents as exhibits
thereto, with the Commission within the time required by the Exchange Act. From and after the
issuance of such press release, the Company represents to the Purchasers that it shall have publicly
disclosed all material, non-public information delivered to any of the Purchasers by the Company
or any of its Subsidiaries, or any of their respective officers, directors, employees, Affiliates or
agents, including, without limitation, the Placement Agent, in connection with the transactions
contemplated by the Transaction Documents. In addition, effective upon the issuance of such press
release, the Company acknowledges and agrees that any and all confidentiality or similar
obligations under any agreement, whether written or oral, between the Company, any of its
Subsidiaries or any of their respective officers, directors, agents, employees, Affiliates or agents,
including, without limitation, the Placement Agent, on the one hand, and any of the Purchasers or
any of their Affiliates on the other hand, shall terminate and be of no further force or effect. The
Company understands and confirms that each Purchaser shall be relving on the foregoing covenant
in effecting transactions in securities of the Company. The Company and each Purchaser shall
consult with each other in issuing any other press releases with respect to the transactions
contemplated hereby, and neither the Company nor any Purchaser shall issue any such press
release nor otherwise make any such public statement without the prior consent of the Company,
with respect to any press release of any Purchaser, or without the prior consent of each Purchaser,
with respeet to any press release of the Company, which consent shall not unreasonably be
withheld or delayed, exceptif such disclosure 1s required by law, in which case the disclosing party
shall promptly provide the other party with prior notice of such public statement or
commumication. Notwithstanding the foregoing, the Company shall not publicly disclose the name
of any Purchaser, or include the name of any Purchaser in any filing with the Commission or any
regulatory agency or Trading Market, without the prior written consent of such Purchaser, except
(a) as required by federal securities law in connection with (i) any registration statement
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contemplated by the Registration Rights Agreement and (ii) the filing of final Transaction
Documents with the Commission and (b) to the extent such disclosure is raquired by law or Trading
Market regulations, in which case the Company shall provide the Purchasers with prior notice of
such disclosure permitted under this clause (b) and reasonably cooperate with such Purchaser
regarding such disclosure.

4.7 Sharsholder Rights Plan. No claim will be made or enforced by the Company or,
with the consent of the Company, any other Person, that any Purchaser is an “Acquiring Person”
under any control share acquisition, business combination, poison pill (including any distribution
under a rights agreement) or similar anti-takeover plan or arrangement in effect or hereafter
adopted by the Company, or that any Purchaser could be deemed to trigger the provisions of any
such plan or arrangement, by virtue of receiving Securities under the Transaction Documents or
under any other agreement between the Company and the Purchasers.

48  Non-Public Information. Except with respect to the material terms and conditions
ofthe transactions contemplated by the Transaction Documents, which shall be disclosad pursuant
to Section 4 6, the Company covenants and agrees that neither it, nor any other Person acting on
its behalf will provide any Purchaser or its agents or counsel with any information that constitutes,
or the Company reasonably believes constitutes, material non-public information, unless prior
thereto such Purchaser shall have consented in writing to the receipt of such information and
agreed in writing with the Company to keep such information confidential. The Company
understands and confirms that each Purchaser shall be relying on the foregoing covenant in
effecting transactions in securities of the Company. To the extent that the Company, any of its
Subsidiaries, or any of their respective officers, director, agents, emplovees or Affiliates delivers
any material, non-public information to a Purchaser without such Purchaser’s consent, the
Company hereby covenants and agrees that such Purchaser shall not have any duty of
confidentiality to the Company, any of its Subsidiaries, or any of their respective officers,
directors, emplovees, Affiliates or agents, including, without limitation, the Placement Agent, or
a duty to the Company, any of its Subsidiaries or any of their respective officers, directors,
employees, Affiliates or agents, including, without limitation, the Placement Agent, not to trade
on the basis of, such material, non-public information, provided that the Purchaser shall remain
subject to applicable law. To the extent that any notice providsd pursuant to any Transaction
Document constitutes, or contains, material, non-public information regarding the Company or
any Subsidiaries, the Company shall simultanecusly with the delivery of such notice file such
notice with the Commission pursuant to a Current Report on Form 8-K. The Company understands
and confirms that each Purchaser shall be relying on the foregoing covenant in effecting
transactions in securities of the Company.

4.9 Use of Proceeds. The Company shall use the net proceeds from the sale of the
Secunties hereunder for (a) first $50,000 for retmbursement of lead Purchaser’s legal fees and
expenses as directly by such Purchaser at each Closing and (b) second to working capital purposes
and shall not use such proceeds: (i) for the satisfaction of any portion of the Company’s debt {other
than payment of trade payables in the ordinary course of the Company’s business and prior
practices), (ii) for the redemption of any Cormmon Stock or Commeaon Stock Equivalents, (iii) for
the setilement of any outstanding litigation or (iv) in violation of FCPA or OFAC regulations.
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4.10 Indemnification of Purchasers. Subject to the provisions of this Section 4.10, the
Company will indemnify and hold each Purchaser and its directors, officers, sharcholders,
members, partners, emplovees and agents (and any other Persons with a functionally equivalent
role of a Person holding such titles notwithstanding a lack of such title or any other title), each
Person who controls such Purchaser (within the meaning of Section 15 of the Securities Act and
Section 20 of the Exchange Act), and the directors, officers, sharcholders, agents, members,
partners or emplovees (and any other Persons with a functionally equivalent role of a Person
holding such titles notwithstanding a lack of such title or any other tifle) of such controlling persons
(each, a “Purchaser Party™) harmless from any and all losses, liabilities, obligations, claims,
contingencies, damages, costs and expenses, including all judgments, amounts paid in settlements,
court costs and reasonable attorneys” fees and costs of investigation that any such Purchaser Party
may suffer or incur as a result of or relating to (a) any breach of any of the representations,
warranties, covenants or agreements made by the Company in this Agreement or in the other
Transaction Documents or (b) any action instituted against the Purchaser Parties in any capacity,
or any of them or their respective Affiliates, by any stockholder of the Company who is not an
Affiliate of such Purchaser Party, with respect to any of the transactions contemplated by the
Transaction Documents {unless such action is solely based upon a material breach of such
Purchaser Party’s representations, warranties or covenants under the Transaction Documents or
any agreements or understandings such Purchaser Party may have with any such stockholder or
any violations by such Purchaser Party of state or federal securities laws or any conduct by such
Purchaser Party which is finally judicially determined to constitute fraud, gross negligence or
willful misconduct. If any action shall be brought against any Purchaser Party in respect of which
indemmnity may be sought pursuant to this Agreement, such Purchaser Party shall promptly notify
the Company in writing, and, the Company shall have the right to assume the defense thereof with
counsel of its own choosing reasonably acceptable to the Purchaser Party. Any Purchaser Party
shall have the right to employ separate counsel in any such action and participate in the defense
thereof, but the fees and expenses of such counsel shall be at the expense of such Purchaser Party
except to the extent that (i) the employment thereof has been specifically authorized by the
Company in writing, (i1) the Company has failed after a reasonable peniod of time to assume such
defense and to employ counsel or (111) in such action there 1s, in the reasonable opinion of counsel
a material conflict on any material issue between the position of the Company and the position of
such Purchaser Party, in which case the Company shall be responsible for the reasonable fees and
axpenses of no more than one such separate counsel. The Company will not be lable to any
Purchaser Party under this Agreement (y) for any settlement by a Purchaser Party effected without
the Company’s prior written consent, which shall not be unreasonably withheld or delayed, or (z)
to the extent, but only to the extent that a loss, claim, damage or liability 1s attributable to any
Purchaser Party’s breach of any of the representations, other Transaction Documents. The
indemnification required by this Section 4.10 shall be made by periodic payments of the amount
thereof during the course of the investigation or defense, as and when bills are received or are
incwred. The indemnity agreements contained herein shall be in addition to any cause of action
or similar right of any Purchaser Party against the Company or others and any liabilities the
Company may be subject to pursuant to law.

4.11 Reservation and Listing of Securities.
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(a) The Company shall maintain a reserve of the Required Minimum from its
duly authorized shares of Commeon Stock for issuance pursuant to the Transaction
Documents in such amount as may then be required to fulfill its obligations in full under
the Transaction Documents.

(b) If, on any date, the number of authorized but unissued (and otherwise
unreserved) shares of Common Stock is less than 200% of (1) the Required Minimum on
such date, minus (ii) the number of shares of Common Stock previously issued pursuant to
the Transaction Documents, then the Board of Directors shall use cormumerciall v reasonable
efforts to amend the Company’s certificate or articles of incorporation to increase the
number of authorized but unissued shares of Commeon Stock fo at least 130% of the
Required Mimmum at such time {minus the mumber of shares of Common Stock previously
issued pursuant to the Transaction Documents), as soon as possible and in any event not
later than the 75% day after such date, provided that the Company will not be required at
any time to authorize a number of shares of Common Stock greater than the maximum
remaining number of shares of Common Stock that could possibly be issued after such
time pursuant to the Transaction Docurments.

(c) The Company shall, if applicable: (i} in the time and manner required by
the principal Trading Market, prepare and file with such Trading Market an additional
shares listing application covering a number of shares of Common Stock at least equal to
the Required Minimwm on the date of such application, (i1} take all steps necessary to cause
such shares of Common Stock to be approved for listing or quotation on such Trading
Market as scon as possible thereafter, (1) provide to the Purchasers evidence of such
listing or quotation and (iv) maintain the listing or quotation of such Common Stock on
any date at least equal to the Requred Mimimum on such date on such Trading Market or
another Trading Market. The Company agrees to maintain the eligibility of the Common
Stock for electronic fransfer through the Depository Trust Company or another established
cleating corporation, including, without limitation, by timely payment of fees to the
Depository Trst Company or such other established clearing corperation in connection
with such electronic transfer.

4.12  [RESERVED]

4.13  Subsequent Equity Sales.

(a) From the date hereof until 60 days after the date hereof, neither the
Company nor any Subsidiary shall issue, enter into any agreement to 1ssue or announce the
issuance or proposed issuance of any shares of Common Stock or Common Stock
Equivalents or (i) file anv registration statement or any amendment or supplement thereto,
in each case other than as contemplated pursuant to the Registration Rights Agreement.

(b)  Notwithstanding the foregoing, this Section 4.13 shall not apply in respect

of an Exempt Issuance, except that no Variable Rate Transaction shall be an Exempt
[ssuance,
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4.14  Certain Transactions and Confidentiality. Each Purchaser, severally and not jointly
with the other Purchasers, covenants that neither it, nor any Affiliate acting on its behalf or
pursuant to any understanding with it will execute any purchases or sales, including Short Sales,
of any of the Company’s securities during the period commencing with the execution of this
Agreement and ending at such time that the transactions contemplated by this Agreement are first
publicly announced pursuant to the initial press release as deseribed in Section 4.6. Each
Purchaser, severally and not jointly with the other Purchasers, covenants that until such time as
the transactions contemnplated by this Agreement are publicly disclosed by the Company pursuant
to the imtial press release as described in Section 4.6, such Purchaser will maintain the
confidentiality of the existence and terms of this transaction and the information included in the
Disclosure Schedules (other than as disclosed to its legal and other representatives).
Notwithstanding the foregoing, and notwithstanding anything contained in this Agreement to the
contrary, the Company expressly acknowledges and agrees that (i) no Purchaser makes any
representation, warranty or covenant hereby that it will not engage in effecting transactions in any
securities of the Company after the time that the transactions contemplated by this Agreement are
first publicly announced pursuant to the inifial press release as described in Sechion 4.6, (1) no
Purchaser shall be restricted or prohibited from effecting any transactions in any securifies of the
Company in accordance with applicable securities laws from and after the time that the transactions
contemplated by this Agreement are first publicly announced pursuant to the initial press release
as described in Section 4.6 and (iii) no Purchaser shall have any duty of confidentiality or duty not
to trade in the securities of the Company to the Company, any of its Subsidiaries, or any of their
respective officers, directors, employees, Affiliates or agent, including, without limitation, the
Placement Agent after the issuance of the imitial press release as descrnibed in Section
4.6. Notwithstanding the foregoing, in the case of a Purchaser thatis a multi-managed investment
vehicle whereby separate portfolio managers manage separate portions of such Purchaser’s assets
and the portfolio managers have no direct knowledge of the investment decisions made by the
portfolio managers managing other portions of such Purchaser’s assets, the covenant set forth
above shall only apply with respect to the portion of assets managed by the portfolio manager that
made the investment decision to purchase the Securities covered by this Agreement.

4.15 Form D: Blue Sky Filings. The Company agrees to timely file a Form D with
respect to the Securities as required under Regulation D and to provide a copy thereof, promptly
upon request of any Purchaser. The Company shall take such action as the Company shall
reasonably determine is necessary in order to obtain an exemption for, or to qualify the Securities
for, sale to the Purchasers at the applicable Closing under applicable securities or “Blue Sky” laws
of the states of the United States, and shall provide evidence of such actions promptly upon request
of any Purchaser.

ARTICLE V.
MISCELLANEOUS

51  Termination. This Agreement may be terminated by any Purchaser, as to such
Purchaser’s obligations hereunder only and without any effect whatscever on the obligations
between the Company and the other Purchasers, by wntten notice to the other parties, if the
applicable Closing has not been consummated on or before the fifth (5%) Trading Day following
scheduled time of the applicable Closing Date; provided, however, that no such termination will
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affeet the right of any party to sue for any breach by any other party (or parties).

52 Fees and Expenses. At each Closing, the Company has agreed to reimburse the
Purchasers the non-accountable sum of $50,000 for its legal fees and expenses. Except as
expressly set forth in the Transaction Documents to the contrary, each party shall pay the fees and
expenses of its advisers, counsel, accountants and other experts, if any, and all other expenses
incurred by such party incident to the negotiation, preparation, execution, delivery and
performance of this Agreement. The Company shall pay all Transfer Agent fees (including,
without lirnitation, any fees required for same-day processing of any instruction letter delivered by
the Company and any conversion or exercise notice delivered by a Purchaser), stamp taxes and
other taxes and duties levied in conneetion with the delivery of any Securities to the Purchasers.

53  Enfire Agreement. The Transaction Documents, together with the exhibits and
schedules thereto, contain the entire understanding of the parties with respect to the subject matter
hereof and thereof and supersede all prior agreements and understandings, oral or written, with

respect to such matters, which the parties acknowledge have bean merged into such documents,
exhibits and schedules.

5.4  Notices. Any and all notices or other communications or deliveries required or
permitted to be provided hereunder shall be in writing and shall be deemed given and effective on
the earliest of: (&) the time of transmission, if such notice or communication is delivered via email
attachment at the e-mail address as set forth on the signature pages attached hereto at or prior to
5:30 pm. (New York City time) on a Trading Day, (b) the next Trading Day after the time of
transrmissiory, if such notice or commumnication is delivered via email attachment at the e-mail
address as set forth on the signature pages attached hereto on a day that is not a Trading Day or
later than 5:30 p.m. (New York City time) on any Trading Day, (c) the second (2°%) Trading Day
following the date of mailing, if sent by U.S. nationally recognized overnight courier service or
(d} upon actual receipt by the party to whom such notice is required to be given. The address for
such notices and communications shall be as set forth on the signature pages attached hereto.

55  Amendments; Waivers. No provision of this Agreement may be waived, modified,
supplemented or amended except in a written instrument signed, in the case of an amendment, by
the Company and Purchasers which purchased at least 50.1% in interest of the Preferred Stock
based on the initial Subscription Amounts hereunder {or, prior to the applicable Closing, the
Company and each Purchaser) or, in the case of a waiver, by the party against whom enforcement
of any such waived provision is sought, provided that if any amendment, modification or waiver
disproportionately and adversely impacts a Purchaser (or group of Purchasers), the consent of such
disproportionately impacted Purchaser (or group of Purchasers) shall also be required. No waiver
of any default with respect to any provision, condition or requirement of this Agreement shall be
deemed to be a continming waiver in the future or a waiver of any subsequent default or a waiver
of any other provision, condition or requirement hereof, nor shall any delay or omission of any
party to exercise any right hereunder in any manner impair the exercise of any such right. Any
proposad amendiment or waiver that disproportionately, materially and adversely affects the rights
and obligations of any Purchaser relative to the comparable rights and obligations of the other
Purchasers shall require the prior written consent of such adversely affected Purchaser. Any
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amendment effected in accordance with this Section 5.5 shall be binding upon each Purchaser and
holdar of Securities and the Company.

5.6  Headings. The headings herein are for convenience only, do not constitute a part
of this Agreement and shall not be deemed to limit or affect any of the provisions hereof.

5.7  Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties and their successors and permitted assigns. The Company may not assign
this Agreement or any rights or obligations hereunder without the prior written consent of each
Purchaser {other than by merger). Any Purchaser may assign any or all of its rights under this
Agreement to any Person to whom such Purchaser assigns or transfers any Securities, provided
that such transferee agrees in writing to be bound, with respect to the transferred Securities, by the
provisions of the Transaction Documents that apply to the “Purchasers.”

58 No Third-Party Beneficiaries. This Agreement is intended for the benefit of the
parties hereto and their respective successors and permitted assigns and is not for the benefit of]
nor may any provision hereof be enforced by, any other Person, except as otherwise set forth in
Section 4.10 and this Section 5.8.

59  Goveming Law. All questions concerning the construction, validity, enforcement
and interpretation of the Transaction Documents shall be governed by and construad and enforced
in accordance with the internal laws of the State of New York, without regard to the principles of
conflicts of law thersof Each party agrees that all legal Procesdings conecerning the
interpretations, enforcement and defense of the transactions contemplated by this Agreement and
any other Transaction Documents (whether brought against a party hereto or its respective
affiliates, directors, officers, shareholders, partners, members, employees or agents) shall be
commenced exclusivelyin the state and federal courts sitting in the City of New York. Each party
hereby irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in
the City of New York, Borough of Manhattan for the adjudication of any dispute hereunder or in
cormnection herewith or with any transaction contemplated hereby or discussed herein (including
with respect to the enforcement of any of the Transaction Documents), and hereby imrevocably
waives, and agrees not to assert in any Action or Proceeding, any claim that it is not personally
subject to the jurisdiction of any such cowurt, that such Action or Proceeding is imnproper or is an
inconvenient vemie for such Proceeding. Each party hereby irrevocably waives personal service
of process and consents to process being served in any such Action or Proceeding by mailing a
copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to
such party at the address in effect for notices toit under this Agreement and agrees that such service
shall constitute good and sufficient service of process and notice thereof. Nothing contained herein
shall be deemed to limit in any way any right to serve process in any other manner permitted by
law. If any party shall commence an Action or Proceeding to enforce any provisions of the
Transaction Documents, then, in addition to the obligations of the Company under Section 4.10,
the prevailing party in such Action or Proceeding shall be reimbursed by the non-prevailing party
for its reasonable attorneys” fees and other costs and expenses incurred with the investigation,
preparation and prosecution of such Action or Proceeding.
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5.10 Survival The representations and warranties contained herein shall survive the
Closings and the delivery of the Securities.

511 Execution. This Agreement may be executed in two or more counterparts, all of
which when taken together shall be considered one and the same agreement and shall become
effective when counterparts have been signed by each party and delivered to each other party, it
being understood that the parties need not sign the same counterpart. Inthe event that any signature
is delivered by e-mail delivery of a “ pdf” format data file, such signature shall create a valid and
binding obligation of the party executing (or on whose behalf such signature is executed) with the
same foree and effect as ifsuch “ pdf” signature page were an original thereof.

5.12  Severability. If any term, provision, covenant or restriction of this Agreement is
held by a court of camnpetent jurisdiction to be invalid, illegal, void or unenforceable, the remainder
of the terms, provisions, covenants and restrictions set forth herein shall remain in full force and
effect and shall in no way be affected, impaired or invalidated, and the parties hereto shall use their
commercially reasonable efforts to find and employ an alternative means to achieve the same or
substantially the same result as that contemplated by such term, provision, covenant or restriction.
It is hereby stipulated and declared to be the intention of the parties that they would have executed
the remaining terms, provisions, covenants and restrictions without including any of such that may
be hereafter declared invalid, illegal, void or unenforceable.

5.13 Rescission and Withdrawal Right Notwithstanding anything to the contrary
contained in (and without limiting any similar provisions of) any of the other Transaction
Documents, whenever any Purchaser exercises a right, election, demand or option under a
Transaction Document and the Company does not timely perform its related obligations within the
periods therein provided, then such Purchaser may rescind or withdraw, in its sole discretion from
time to time upon written notice to the Company, any relevant notice, demand or election in whole
or in part without prejudice to its future actions and rights.

5.14 Replacement of Securities. [f any certificate or instrument evidencing any
Securities is mutilated, lost, stolen or destroved, the Company shall issue or cause to be issued in
exchange and substitution for and upon cancellation thereof (in the case of mutilation), or in lien
of and substitution therefor, a new certificate or instrument, but only upon receipt of evidence
reasonably satisfactory to the Company of such loss, theft or destruction. The applicant for a new
certificate or instrument under such circumstances shall also pay any reasonable third-party costs
(including customary indemnity) associated with the issuance of such replacement Securities.

5.15 Remedies. In addition fo being enfitled to exercise all rights provided hersin or
granted by law, including recovery of damages, each of the Purchasers and the Company will be
entitled to specific performance under the Transaction Documents. The parties agree that
monestary damages may not be adequate compensation for any loss incurred by reason of any
breach of obligations contained in the Transaction Documents and hereby agree to waive and not
to assert in any Action for specific performance of any such obligation the defense that a remedy
at law would be adequate.
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5.16 Pavient Set Aside. To the extent that the Company makes a payment or payments
to any Purchaser pursuant to any Transaction Document or a Purchaser enforces or exercises its
rights thereunder, and such payment or payments or the proceeds of such enforcement or exercise
or any part thereof are subsequently invalidated, declared to be fraudulent or preferential, set aside,
recovered from, disgorged by or are required to be refunded, repaid or otherwise restored to the
Company, a trustee, receiver or any other Person under any law (including, without limitation, any
bankmptey law, state or faderal law, commmon law or equitable cause of action), then to the extent
of any such restoration the obligation or part thereof originally intended to be satisfied shall be
revived and continued in full force and effect as if such payment had not been made or such
enforcement or setoff had not occurred.

5.19 Ligudated Damages. The Company’s obligations to pay any partial hiqudated
damages or other amounts owing under the Transaction Documents is a continuing obligation of
the Company and shall not terminate until all unpaid partial liquidated damages and other amounts
have been paid notwithstanding the fact that the instrument or security pursuant to which such
partial liquidated damages or other amounts are due and payable shall have been canceled.

5.20  Satwrdavs. Sundavs, Holidavs, ete.  If the last or appointed day for the taking of
any action or the expiration of any right required or granted herein shall not be a Business Day,
then such action may be taken or such right may be exercised on the next succeeding Business
Day.

5.21 Construction. The parties agree that each of them and/or their respective counsel
have reviewed and had an opportunity to revise the Transaction Documnents and, therefore, the
normal rule of construction to the effect that any ambiguities are to be resolved against the drafting
party shall not be employed in the interpretation of the Transaction Documents or any amendments
thereto. In addition, sach and every reference to share prices and shares of Commen Stock in any
Transaction Document shall be subject to adjustment for reverse and forward stock splits, stock
dividends, stock combinations and other similar transactions of the Cormmon Stock that occur after
the date of this Agreement.

522 WAIVER OF JURY TRIAL. IN ANY ACTION, SUIT, OR PROCEEDING
IN ANY JURISDICTION BROUGHT BY ANY PARTY AGAINST ANY OTHER PARTY,
THE PARTIES EACH KNOWINGLY AND INTENTIONALLY, TO THE GREATEST
EXTENT PERMITTED BY APPLICABLE LAW, HEREBY ABSOLUTELY,
UNCONDITIONALLY, IRREVOCABLY AND EXPRESSLY WAIVES FOREVER
TRIAL BY JURY.

(Signature Pages Follow)
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IN WITNESS WHEREOQF, the parties hereto have caused this Securities Purchase
Agresment to be duly executed by their respective authorized signatories as of the date first
indicated above.

FOXO TECHNOLOGIES INC. Address for Notice:
(/ /j
AL ft —
i, s e Email:
Name: Seamus Lagan slagan(@foxotechnologies.com
Title: CEO

With a copy to {(which shall not constifute notice):

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGE FOR PURCHASER FOLLOWS]
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Docusign Envelope ID: SF3EBDD7-FESC-4D02-983C-13537F3681DA

[PURCHASER SIGNATURE PAGES TO FOXO SECURITIES PURCHASE AGREEMENT]
IN WITNESS WHEREOF, the undersigned have caused this Securities Purchase

Agreement to be duly executed by their respective authorized signatories as of the date first
indicated above.

Name of Purchaser:

DocuSigroed by:
Signature of Authorized Signatory of Purchaser: r_(\ﬁ_/i —
2536700 1EFD4EE..

Name of Authorized Signatery: _Robert Grundstein

Title of Authorized Signatory: _ COO of Purchaser’s Investment Manager

Email Address of Authorized Signatory: _rgrundstein@sabbymanagement.com

Address for Notice to Purchaser: ¢/o Sabby Management, LLC, 1011 Links Dr., Miami Beach 33109
Address for Delivery of Securities to Purchaser (if not same as address for notice):

Atin: Client Settlement, Wedbush Securities, 1000 Wilshire Blvd Ste 850

Los Angeles , CA 90017. Please include account name and number for deposit, Sabby Volatility
Warrant Master Fund LTD 71793754

First Closing Subscription Amount: $550,000

First Closing Shares of Preferred Stock: 550

Second Closing Subscription Amount: $550,000

Second Closing Shares of Preferred Stock: 550

Third Closing Subscription Amount: $550,000

Third Closing Shares of Preferred Stock: 550

Beneficial Ownership Blocker [0 4.99% or XX 9.99%

EIN Number: _98-1017380

[SIGNATURE PAGES CONTINUE]




Exhibit 23.1
CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
We hereby consent to the incorporation by reference in this Registration Statement on Form S-1 of FOXO Technologies Inc. of our report dated April 15, 2025 on the
consolidated balance sheets of FOXO Technologies Inc. as of December 31, 2024 and 2023 and the related consolidated statements of operation, stockholders’ equity (deficit),
and cash flows for the years then ended. Our report includes an explanatory paragraph about the existence of substantial doubt about the Company’s ability to continue as a
going concern.
We also consent to the reference to us under the captions “Experts” in such Registration Statement.

/s/ Kreit & Chiu CPA LLP

Los Angeles, California
May 28, 2025




Calculation of Filing Fee Tables

Form S-1

(Form Type)
FOXO Technologies Inc.
(Exact Name of Registrant as Specified in its Charter)

Table 1: Newly Registered and Carry Forward Securities

Exhibit 107

Fee
Calculation Amount Maximum Maximum
Security or Carry To Be Offering Aggregate Amount of
Security Class Forward Registered Price Per Offering Registration
Type Title Rule (€)] Share (2) Price Fee Rate Fee
Class A Common Stock,
$0.0001 par value per
share, issuable upon full
exercise of shares of Series Rule
Fees to be paid Equity A Preferred Stock (3) 457(c) 10,000,000 $ 0.385 $ 3,850,000 0.0001531 $ 589.44
Fees Previously Paid — — — — — —
Carry Forward Securities — — — — —
Total Offering Amounts $ 3,850,000 $ 589.44
Total Fees Previously Paid —
Total Fee Offset —
Net Fee Due $ 589.44

(1) Pursuant to Rule 416(a) of the Securities Act of 1933, as amended (the “Securities Act”), includes any additional shares of Class A Common Stock, par value $0.0001 per
share (the “Common Stock”), of FOXO Technologies Inc. (the “Registrant”) that may from time to time be offered or issued to prevent dilution from any stock dividend,
stock split, recapitalization or other similar transaction effected without receipt of consideration that increases the number of outstanding shares of Common Stock.

2

3)

Estimated solely for the purpose of computing the amount of the registration fee pursuant to Rule 457(c) of the Securities Act, based upon the average of the high and low
prices for a share of Common Stock as reported on the NYSE American on June 4, 2025, which date is a date within five business days of the filing of the registration
statement filed by the Registrant for the registration of the securities listed in the table above (the “Registration Statement”).

Represents shares of Common Stock issuable upon the conversions of Series A Preferred Stock that were issued by the Registrant to the selling stockholders named in the

Registration Statement.




